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A4g BU @ ZQ20] BILIRIAA A AR oA

A=

A1d EU

[1 EUS] BIPIRINAl S2iebe 22, =79y =7 259
Autd o g2 AAr]= AFPAt(fixed establishment)?] 7@ @45 A
g w9270 ARl BalA ANl RUAR 78S

Z8SAY 22 w2 78t 28
O RgAIG ZAES ARl a0z RIPIIAL ARYA
of Tt b QAT 1 ENE AL AL ofd. ARIA
o g Q= Seje} oha then TARY,
P

EU BI7P7FX]AMA|of| 4] “fixed establishment ™ 7}'@2 A|6X}
AA AR oA == (1978d 1€ 1¥9%H A]8)). “permanent
establishment ~ 7} ofd establishment’gt= 80]2 A&

28] ¢7le oty @

= o =
st o]l9-5 &9

“fixed

(77/388) and the

The enactment of the Sixth VAT Directive

implementation of the relevant obligations from 1 January 1978 for the
" into the EU

first time introduced the concept of a “fixed establishment

VAT system.
Why the term “fixed establishment” was chosen in the English version

of the Sixth VAT Directive (77/388) and not the more common term

is not explained and is, therefore, a source

“permanent establishment”

of uncertainty.
Karoline Spies, Permanent Establishment versus Fixed Establishment: The

EA] ¢
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Same or Different?,

[J EU oM =

TR Aol girka

Bulletin for International Taxation, December 2017, pp.705-718

FIPHAIAG AR siA] OECD RREEA|RFY

oohst AS(EC], 23 Mar.

0

E] 8=,

-

2006, Case C-210/04)

however,

“irrelevant”

- ECJ,

indir\-ect tax’.

the Court of Justice of the European Union (EC] or the
explicitly declared the definition

in the interpretation of the VAT Directive (2006/112).
23 Mar.
Finanze (Ministry of Economic Affairs and Finance) and Agenzia delle
Entrate (Revenue Agency) v. FCE Bank plc, para. 39, EC] Case Law IBFD,
where it is stated that:

i1s 1irrelevant since

“Court”) has,
in the OECD Model to be

2006, Case C-210/04, Ministero dell’Economia e delle

“[ilt should be noted that the OECD Convention

it concerns direct taxation whereas VAT 1is an

>
1
N
F>£“.:

oMM ATHE §de FIWL AL AU Gt

. AFAALSE AH|ARS] Aol AleEHE &9
YHste 27t 55 A(RVD A2%)

O 3dT X2 (Recast VAT Directive, RVD)o]] 2™, AFAA}e}
ol
=1
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(119779 A6 YIPEMAIA AR AIRAl FEet= i AE &Y
(The enactment of the Sixth VAT Directive (77/388) and the
implementation of the relevant obligations from 1 January 1978 for the

first time introduced the concept of a “fixed establishment” into the EU

VAT system).

[ 58¥HYS OECD ZHElxAMZxee 7fE 20069 SHEZH7HRIA
AR A1t T o] Qi ©Eks] vhsl(In this context, the Court

—_~ o~

of Justice of the European Union (ECJ or the “Court’) has,
however, explicitly declared the def\-inition in the OECD
Model to be “irrelevant” in the inter\-pretation of the VAT

Directive (2006/112)). (ECJ, 23 Mar. 2006, Case C-210/04).

[] FE(fixed establishment)’} £0{9)+= EUXR7}71R]|A|A]%(2020.12.12.

drl 22 ot )

COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006 on the

common system of value added tax

TITLE V PLACE OF TAXABLE TRANSACTIONS
CHAPTER 1 Place of supply of goods

Section 4 Supply of goods through distribution systems
Article 38

1. In the case of the supply of gas through the natural gas
distribution system, or of electricity, to a taxable dealer, the place of

supply shall be deemed to be the place where that taxable dealer has

established his business or has a fixed establishment for which the

_53_



goods are supplied, or, in the absence of such a place of business or

fixed establishment, the place where he has his permanent address or

usually resides.

CHAPTER 3 Place of supply of services
Section 1 General rule

Article 43

The place of supply of services shall be deemed to be the place where

the supplier has established his business or has a fixed establishment

from which the service is supplied, or, in the absence of such a place

of business or fixed establishment, the place where he has his

permanent address or usually resides.
&A : https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32006L.0112

[1 FE(fixed establishment)’} 590]9)+= EU©O|AI3] A|38HZ(2020.1.1.

ARl 22 9 %)

COUNCIL IMPLEMENTING REGULATION (EU) No 282/2011 of 15 March
2011

CHAPTER V PLACE OF TAXABLE TRANSACTIONS

SECTION 1 Concepts

Article 10

1. For the application of Articles 44 and 45 of Directive 2006/112/EC,
the place where the business of a taxable person is established shall be

the place where the functions of the business’'s central administration

are carried out.

2. In order to determine the place referred to in paragraph 1, account
shall be taken of the place where essential decisions concerning the

general management of the business are taken, the place where the

registered office of the business is located and the place where

_54_
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management meets. Where these criteria do not allow the place of
establishment of a business to be determined with certainty, the place
where essential decisions concerning the general management of the
business are taken shall take precedence.

3. The mere presence of a postal address may not be taken to be the

place of establishment of a business of a taxable person.

Article 11
1. For the application of Article 44 of Directive 2006/112/EC, a ‘fixed

establishment’ shall be any establishment, other than the place of

establishment of a business referred to in Article 10 of this Regulation,
characterised by a sufficient degree of permanence and a suitable
structure in terms of human and technical resources to enable it to

receive and use the services supplied to it for its own needs.

2. For the application of the following Articles, a ‘fixed establishment’
shall be any establishment, other than the place of establishment of a
business referred to in Article 10 of this Regulation, characterised by a
sufficient degree of permanence and a suitable structure in terms of
human and technical resources to enable it to provide the services
which it supplies:

(a) Article 45 of Directive 2006/112/EC;

(b) from 1 January 2013, the second subparagraph of

Article 56(2) of Directive 2006/112/EC;

(c) until 31 December 2014, Article 58 of Directive 2006/112/EC;:

(d) Article 192a of Directive 2006/112/EC.

3. The fact of having a VAT identification number shall not in itself be

sufficient to consider that a taxable person has a fixed establishment.

Z=A& : https://eur-lex.europa.eu/eli/reg_impl/2011/282/0j
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[0 33 BAEA9 3AHA(Goods and Services Tax Ruling)30)2
o

o] TANYFS 5ol olRolHTIL ¥ 4 Ut AASE o

Rl

83. A supply of a thing other than goods or real property, is
connected with Australia under paragraph 9-25(5)(b) if the supplier:

(i) carries on an enterprise through a permanent establishment (as

defined) in Australia; and

(ii) the supply is made through that permanent establishment (as

defined).
=4 : https://www.ato.gov.au/law/view/document?docid=GST/GSTR200031/NAT/A

TO/00001&PiT=20000630000001

[1 32 AEAMYH Income Tax Assessment Act 1936 ('ITAA 1936).
subsection 6(1)& TAAIAAH permanent establishment)of st

Holstn e

INCOME TAX ASSESSMENT ACT 1936 - SECT 6
Interpretation

(1AA) So far as a provision of the Income Tax Assessment Act 1936
gives an expression a particular meaning, the provision does not also

have effect for the purposes of the Income Tax Assessment Act 1997

(the 1997 Act ), or for the purposes of Schedule 1 to the Taxation

30) Goods and services tax: supplies connected with Australia

31) s siAsHA wH7d=: GSTR 2018/1 Goods and services tax: supplies of real property
connected with the indirect tax zone (Australia)

‘GSTR 2018/2 Goods and services tax: supplies of goods connected with the indirect tax
zone (Australia), and

‘Draft GSTR 2019/D2 Goods and services tax: supply of anything other than goods or real
property connected with the indirect tax zone (Australia).

_56_


https://www.ato.gov.au/law/view/document?docid=GST/GSTR200031/NAT/ATO/00001&PiT=20000630000001

Administration Act 1953 , except as provided in the 1997 Act or in that
Schedule.

(1) In this Act, unless the contrary intention appears:

'permanent establishment' , in relation to a person (including the
Commonwealth, a State or an authority of the Commonwealth or a
State), means a place at or through which the person carries on any

business and, without limiting the generality of the foregoing, includes:
a) a place where the person is carrying on business through an agent:

b) a place where the person has, is using or is installing substantial

equipment or substantial machinery:
c) a place where the person is engaged in a construction project; and

d) where the person is engaged in selling goods manufactured,
assembled, processed, packed or distributed by another person for, or at
or to the order of, the first-mentioned person and either of those
persons participates in the management, control or capital of the other
person or another person participates in the management, control or
capital of both of those persons - the place where the goods are

manufactured, assembled, processed, packed or distributed;
but does not include:

e) a place where the person is engaged in business dealings through a
bona fide commission agent or broker who, in relation to those dealings,
acts in the ordinary course of his or her business as a commission
agent or broker and does not receive remuneration otherwise than at a
rate customary in relation to dealings of that kind, not being a place

where the person otherwise carries on business;
f) a place where the person is carrying on business through an agent:

(i) who does not have, or does not habitually exercise, a general
authority to negotiate and conclude contracts on behalf of the person:

or

(ii) whose authority extends to filling orders on behalf of the person
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from a stock of goods or merchandise situated in the country where the

place is located, but who does not regularly exercise that authority,
not being a place where the person otherwise carries on business; or

g) a place of business maintained by the person solely for the purpose

of purchasing goods or merchandise.

Note: Subsection (6) treats a person as carrying on, at or through a
permanent establishment that is a place described in paragraph (d) of
this definition, the business of selling the goods manufactured,

assembled, processed, packed or distributed by the other person as

described in that paragraph.
=0
http://wwwb.austlii.edu.au/au/legis/cth/consol_act/itaal1936240/s6.html

O 9 35 25440l Aolste LAY /de ofgat 2ol
Holeln e

ol A7t tig]lS &5t AlEE +edstes Fa(a)

olm AP} BAKQl J|AAuS JK D QAL ALgsIL Alx|e}

= F2(b)

ofE AP} 44 Ao ngEo} 9l Fa(c)
3 =

S ZNAF(ATO; Australian Taxation Office)Q] Oty Atz o Tt =
®, 55 AMA A Qo EAslE 5% U RARU(PE)S of

gt 2ol goyg.
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Permanent establishments

If you are from a treaty country and have a permanent establishment
in Australia, the income from your business operations carried on
through vyour Australian permanent establishment is subject to
Australian income tax. Any assets you own as part of the permanent
establishment will generally be subject to Australian CGT when you sell

or otherwise dispose of them.

You will need to lodge an Australian tax return.

A permanent establishment includes a fixed place of business through
which an enterprise either wholly or partially carries on its business. It

also includes:

> sales outlets
> branches

> places of management
> factories

> workshops

> offices

> the place of business of dependent agents who have authority to

conclude contracts on behalf of the enterprise and habitually exercise

that authority.

ZA]

https://www.ato.gov.au/Business/International-tax-for-business/Foreign-resi

dents-doing-business-in-Australia/Tax-on-income-and-capital-gains/

(1 32 ZAAF(ATO; Australian Taxation Office)?] Taxation Ruling
TR 2002/52 =& MHEY "nBARAPE Y ad & F&4
(Permanence)S 4oty 9 on, ®st OECD LA A9ost=

e

YA DAY SARRE Jldoletn HEstT g,
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Taxation Ruling - TR 2002/5

Income tax: Permanent establishment - What is 'a place at or through
which [a] person carries on any business' in the definition of permanent
establishment in subsection 6(1) of the Income Tax Assessment Act

19367

Ruling

9. The subsection 6(1) definition of PE is based on the concept of PE
used in Australia's tax treaties. For the purposes of the definition of PE
in subsection 6(1) 'a place at or through which [a] person carries on
any business' is a reference to a place used for carrying on that
person's business activities. That place must have an element of
permanence, both geographic and temporal.[6] Permanence must be
construed in the context of each particular business and is a question

of fact and degree. Permanent in this context does not mean forever.

The PE Concept

16. 'Permanent establishment' is a concept used both in international
and domestic tax law. In Australia it was first used in our tax treaty
with the United Kingdom signed in 1946. It appeared specifically in

Australia's domestic tax law outside the tax treaty context in 1959.

17. PE is defined in most of Australia's tax treaties to mean, among
other things, a fixed place of business through which the business of an
enterprise is wholly or partly carried on (or words to similar effect).

This is consistent with the primary meaning of PE in the OECD Model

Tax Convention on Income and on Capital.

A
https://www.ato.gov.au/law/view/document?DoclD=TXR/TR20025/NAT/ATO/0
0001&PiT=99991231235958
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A New Tax System (Goods and Services Tax) Act 1999
Part 2-2—Supplies and acquisitions
Division 9—Taxable supplies
9-5 Taxable supplies
You make a taxable supply if:
(a) you make the supply for *consideration; and

(b) the supply is made in the course or furtherance of an

*enterprise that you *carry on; and
(c) the supply is *connected with the indirect tax zone; and

(d) you are #registered, or #*required to be registered.

9-20 Enterprises

(1) An enterprise is an activity, or series of activities, done:

(a) in the form of a *business; or

9-27 When enterprises are carried on in the indirect tax zone

(1) An =enterprise of an entity is carried on in the indirect tax zone
if:

(a) the enterprise is *carried on by one or more individuals covered
by subsection (3) who are in the indirect tax zone; and

(b) any of the following applies:

(i) the enterprise is carried on through a fixed place in the
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indirect tax zone;

(i) the enterprise has been carried on through one or more
places in the indirect tax zone for more than 183 days in a 12

month period;

(iii) the entity intends to carry on the enterprise through one or
more places in the indirect tax zone for more than 183 days in a

12 month period.
(2) It does not matter whether:
(a) the entity has exclusive use of a place: or

(b) the entity owns, leases or has any other claim or interest in

relation to a place.

(3) This subsection covers the following individuals:
(a) if the entity is an individual—that individual;
(b) an employee or x*officer of the entity:

(¢) an individual who is, or is employed by, an agent of the entity

that:

(i) has, and habitually exercises, authority to conclude contracts
on behalf of the entity; and
(i) is not a broker, general commission agent or other agent of

independent status that is acting in the ordinary course of the

agent’'s business as such an agent.

=4

https://www.legislation.gov.au/Details/C2017C00218

[ 32 AFEX(Australian Treasury)o] ©E24ZtE, 53  AH|AWE
(Goods and Service Tax) ArQ] T AAIAALL. A EN|(Income Tax)

of WAL NEL AG(refer)stn Uty HYSHT UL,

_62_


https://www.legislation.gov.au/Details/C2017C00218

TAX LAWS AMENDMENT (GST TREATMENT OF CROSS-BORDER
TRANSACTIONS) BILL 2015

EXPOSURE DRAFT EXPLANATORY MATERIAL

1.35 Australian resident is currently defined in the GST law by
reference to the definition in the Income Tax Assessment Act 1936.
Broadly, individuals will be considered Australian residents if they
usually reside in Australia, subject to some specific statutory extensions.
Similarly, a company will generally be an Australian resident if the
company is incorporated in Australia or if it is effectively owned or
controlled by Australian residents. Determining the residency status of
other types of entities within the meaning of the GST law is more
complex. The Commissioner has also published guidance on how to

determine the residency status of various types of entities, both in the

context of the GST law and more generally.

EA

https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F % 2Ftreasury.g

ov.au%2Fsites®2Fdefault%2Ffiles%2F2019-03%2FC2015-051 _Explanatory-Mate

rial.docx&wdOrigin=BROWSELINK
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Excise Tax Act (R.S.C., 1985, c. E-15)
PART IX

Goods and Services Tax

DIVISION [ SECTION I Interpretation
Definitions

123 (1) In section 121, this Part and Schedules V to X

permanent establishment, in respect of a particular person, means

(a) a fixed place of business of the particular person, including

(i) a place of management, a branch, an office, a factory or a
workshop, and

(i) a mine, an oil or gas well, a quarry, timberland or any other place

of extraction of natural resources, through which the particular person

makes supplies, or
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(b) a fixed place of business of another person (other than a broker,
general commission agent or other independent agent acting in the
ordinary course of business) who is acting in Canada on behalf of the
particular person and through whom the particular person makes

supplies in the ordinary course of business

EA] : https://laws-lois.justice.gc.ca/PDF/E-15.pdf
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Income Tax Regulations (C.R.C., c. 945)
PART IV - Taxable Income Earned in a Province by a Corporatio

400 Interpretation

(2) For the purposes of this Part, permanent establishment in respect
of a corporation means a fixed place of business of the corporation,
including an office, a branch, a mine, an oil well, a farm, a timberland,

a factory, a workshop or a warehouse, and

(a) where the corporation does not have any fixed place of business it
means the principal place in which the corporation’s business is
conducted;

(b) where a corporation carries on business through an employee or
agent, established in a particular place, who has general authority to
contract for his employer or principal or who has a stock of
merchandise owned by his employer or principal from which he
regularly fills orders which he receives, the corporation shall be deemed

to have a permanent establishment in that place:
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(c) an insurance corporation is deemed to have a permanent
establishment in each province and country in which the corporation is

registered or licensed to do business:;

(d) where a corporation, otherwise having a permanent establishment
in Canada, owns land in a province, such land shall be deemed to be a

permanent establishment:

(e) where a corporation uses substantial machinery or equipment in a
particular place at any time in a taxation year it shall be deemed to

have a permanent establishment in that place;

(e.1) if, but for this paragraph, a corporation would not have a
permanent establishment, the corporation is deemed to have a
permanent establishment at the place designated in its incorporating

documents or bylaws as its head office or registered office;

(f) the fact that a corporation has business dealings through a
commission agent, broker or other independent agent or maintains an
office solely for the purchase of merchandise shall not of itself be held

to mean that the corporation has a permanent establishment; and

(g) the fact that a corporation has a subsidiary controlled corporation
in a place or a subsidiary controlled corporation engaged in trade or
business in a place shall not of itself be held to mean that the

corporation is operating a permanent establishment in that place.

[NOTE: Application provisions are not included in the consolidated
textsee relevant amending Acts and regulations.] SOR/78-772, s.
1SOR/81-267, s. 1SOR/86-390, s. 1SOR/94-140, s. 1SOR/94-686, ss. 4(F),
57(F), 79(F)2009, c. 2, s. 91SOR/2010-93, s. 8(F)2013, c. 33, s. 32

£

https://laws-lois.justice.gc.ca/eng/regulations/C.R.C.%2C_c._945/
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[ [AEANY] HUudh d'-"dE Z2A|-J(CRA;  Canada Revenue
Agency)?] 2020 ASAE 7iolto] =W, ¥ iyt ASAH A
400x (2)0|A4 Hole= FAIAZH(PE)ol2t &2 fAAM o=z o2t

o
sy

T2 Corporation - Income Tax Guide 2020

A permanent establishment in a province or territory is usually a fixed
place of business of the corporation, which includes an office, branch,
oil well, farm, timberland, factory, workshop, warehouse, or mine. Each
corporate partner in a partnership has a permanent establishment where
the partnership has a fixed place of business. If the corporation does
not have a fixed place of business, the corporation’s permanent
establishment is the principal place in which the corporation’s business

is conducted.

Each member of a partnership has a permanent establishment in the
province or territory where the partnership has a permanent
establishment. This applies to both general and limited partners. For
example, where a corporation or its partnership uses substantial
machinery or equipment in a particular place at any time in a tax year,
it is deemed to have a permanent establishment in that place. Review
the locations in which your activities and transactions occur to ensure
all permanent establishments are properly identified.

If the corporation carries on business, including partnership business,
through an employee or an agent established in a particular place, it is
considered to have a permanent establishment in that place if the
employee or agent:

B has general authority to contract for the corporation, or

B has a stock of merchandise owned by the corporation from which

the employee or agent regularly fills orders received

A corporation that would not otherwise have any permanent
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establishment in a province or territory and/or a jurisdiction outside of
Canada is deemed to have a permanent establishment at the place
designated in its incorporation documents or bylaws as its head office or
registered office. So, whether or not the corporation carries on a
business in a province or territory, it is entitled to the 10% federal

abatement, but subject to provincial or territorial taxation.

See Regulation 400(2) for a complete definition of permanent

establishment.

EA

https://www.canada.ca/content/dam/cra-arc/formspubs/pub/t4012/t4012-

20e.pdf

O] [A8]AE] 7ZHUet A8]AY(GST; Goods and Service Tax)o]| Th=2
M, 4H|A|(Goods and Service Tax)HAYe] IAHAIDA AA] Ar=sH

A5A(Income Tax)de WGAIIF L FABHA, o9 HH 7]

DIVISION [ - Interpretation - Marginal note:Definitions
123 (1)
“permanent establishment”, in respect of a particular person, means
(a) a fixed place of business of the particular person, including
(i) a place of management, a branch, an office, a factory or a
workshop, and
(i) a mine, an oil or gas well, a quarry, timberland or any other

place of extraction of natural resources,
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through which the particular person makes supplies, or

(b) a fixed place of business of another person (other than a broker,
general commission agent or other independent agent acting in the
ordinary course of business) who is acting in Canada on behalf of the

particular person and through whom the particular person makes

supplies in the ordinary course of business; (établissement stable)
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https://laws-lois.justice.gc.ca/eng/acts/e-15/page-28.html#h-188832
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Code général des impobts

Version en vigueur depuis le 31 décembre 2020

Article 209

[. — Sous réserve des dispositions de la présente section, les bénéfices
passibles de 1'impot sur les sociétés sont déterminés d'aprés les régles
fixées par les articles 34 a 4553 A a 57,108 a 117,237 ter A et 302
septies A bis et en tenant compte uniquement des bénéfices réalisés
dans les entreprises exploitées en France, de ceux mentionnés aux a, e,
e bis et e ter du I de l'article 164 B ainsi que de ceux dont l'imposition
est attribuée a la France par une convention internationale relative aux
doubles impositions.

(Y2o=z g BE M)

General Tax Code

Version in force since December 31, 2020

Article 209

[. — Subject to the provisions of this section, the profits liable to
corporation tax shall be determined in accordance with the rules laid
down in Articles 34 to 45, 53A to 57,108 to 117,237 ter A and 302
septies A bis and taking into account only the profits made in
undertakings operating in France, those mentioned in a, e, e bis and e

ter of [ of Article 164b and those whose taxation is attributed to France

by an international double taxation convention.
A

https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTIO00042909650/

34) m=kA ZAA,  https://www.impots.gouv.fr/portail/ etablissement -stable- en-france-
permanent- establishments- france#English%20version
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11 DECEMBRE 2020 Base de jurisprudence

Ariane Web: Conseil d'Btat 420174, lecture du 11 décembre 2020,
ECLI:FR:CESSR:2020:420174.20201211

Decision n° 420174

Sur 1'impot sur les sociétés

4. Pour avoir un établissement stable en France au sens des
stipulations citées ci-dessus, une société résidente d'Irlande doit soit
disposer d'une installation fixe d'affaires par laquelle elle exerce tout ou
partie de son activité, soit avoir recours a une personne non
indépendante exercant habituellement en France des pouvoirs lui
permettant de l'engager dans une relation commerciale ayant trait aux

opérations constituant ses activités propres.

5. Il ressort des constatations de la cour que, si la société irlandaise
fixe le modeéle des contrats conclus avec les annonceurs pour leur
ouvrir le bénéfice des services dont elle assure l'exploitation ainsi que
les conditions tarifaires générales, le choix de conclure un contrat avec
un annonceur et l'ensemble des tdches nécessaires a sa conclusion
relevent des salariés de la société francaise, la société irlandaise se
bornant a valider le contrat par une signature qui présente un caractéere
automatique. Il résulte de ce qui a été dit au point 4 que la cour a
commis une erreur de droit et une erreur de qualification juridique en
jugeant, au motif que les contrats avec les clients francgais étaient

signés, dans les conditions rappelés ci-dessus, par la société irlandaise,

que la société francaise n'était pas, pour elle, un établissement stable au
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sens du c¢) de l'article 2.9 de la convention franco-irlandaise.

(Feoz £ 77 diA)

Under Article 209 of the General Tax Code :

4. In order to have a permanent establishment in France within the
meaning of the provisions cited above, a company resident in Ireland
must either have a fixed place of business through which it carries on
all or part of its activity, or have recourse to a non-independent person
habitually exercising in France powers enabling it to enter into a
commercial relationship relating to the transactions constituting its own

activities.

5. It is apparent from the Court's findings that, although the Irish
company lays down the model of the contracts concluded with
advertisers in order to open up to them the benefit of the services
which it operates and the general tariff conditions, the choice to
conclude a contract with an advertiser and all the tasks necessary for
its conclusion are a matter for the employees of the French company,
the Irish company merely validating the contract by a signature which is

automatic.

e

https://www.conseil-etat.fr/fr/arianeweb/CE/decision/2020-12-11/420174
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35) https://news.bloombergtax.com/daily-tax-report-international/permanent-establishment-a

n-extensive-approach-adopted-by-the-french-supreme-court
36) SAE. Tl AAAFAAT @71 FAE| W A, FRARE AR 2018.12.
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[1 OECD VAT A]&(International VAT/GST Guidelines)(2016%)37)

37) International VAT/GST Guidelinesof] tjjst A ™

Value Added Tax (VAT: also known as Goods and Services Tax, under the acronym GST
in a number of OECD countries) has become a major source of revenue for governments
around the world. Some 165 countries operated a VAT at the time of the completion of the
International VAT/GST Guidelines in 2016, more than twice as many as 25 years before. As
VAT continued to spread across the world, international trade in goods and services has
also expanded rapidly in an increasingly globalised economy. One consequence of these
developments has been the greater interaction between VAT systems, along with growing
risks of double taxation and unintended non-taxation in the absence of international VAT
co-ordination.

The International VAT/GST Guidelines now present a set of internationally agreed
standards and recommended approaches to address the issues that arise from the
uncoordinated application of national VAT systems in the context of international trade.
They focus in particular on trade in services and intangibles, which poses increasingly
important challenges for the design and operation of VAT systems worldwide. They notably
include the recommended principles and mechanisms to address the challenges for the
collection of VAT on cross-border sales of digital products that had been identified in the
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D.4.6. Commentary on Guideline 2.6 Where specific administrative
requirements for foreign businesses are deemed necessary, they should
not create a disproportionate or inappropriate compliance burden for
the businesses. 2.60 Domestic businesses and foreign businesses are in
different situations in relation to the tax administration. Domestic

businesses will generally have a fixed place of business from which the

business is operated, local employees and contact persons, a local bank,
local links to the tax authorities and various forms of
identification/registration through bodies such as the local Chamber of
Commerce and Trade Registry. On the other hand, foreign businesses
are less likely to have a legal presence, local staff or links with the local

community.

24. For the purpose of these Guidelines, it is assumed that an

establishment comprises a fixed place of business with a sufficient level

of infrastructure in terms of people, systems and assets to be able to
receive and/or make supplies. Registration for VAT purposes by itself
does not constitute an establishment for the purposes of these

Guidelines. Countries are encouraged to publicise what constitutes an

“establishment” under their domestic VAT legislation.

context of the OECD/G20 Project on Base and Erosion and Profit Shifting (the BEPS Project).

These Guidelines were adopted as a Recommendation by the Council of the OECD in
September 2016.
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resources to enable it to receive and use the services

supplied to it for its own needs.”

O ohe A ARG ABAT 4745

(@) Number of definitions: the OECD Model only uses one
definition of a PE for all purposes, which is stipulated in article 5.
By contrast, the different context of the specific rule in the VAT
Directive (2006/112) in conjunction with the IR can result in two
or even more different definitions in EU VAT law.

O PE&= OECD 2R zA|zxeF Albzxof gt 7 ZFolA 9

O FE= EU VATHA ola] 7jdoz Ao

@ Comprehensiveness: the definition of a PE in article 5 of the
OECD Model and the Commentary on Article 5 of the OECD
Model includes much more detail, including a list of positive and
negative examples, temporal requirements and criteria to evaluate
the character of agents. Although the EU legislator tries to
improve legal certainty by adding definitions in the IR, the
provisions are much less comprehensive. ECJ case law also
appears to be partly result—driven and, therefore, has not yet
established a consistent definition.
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Council Implementing Regulation (EU) No. 282/2011 of 15 March 2011 Laying down Implementing
Measures for Directive 2006/112/EC on the Common System of Value Added Tax, OJ L 77 (2011), EU
Law IBFD as amended by Council Implementing Regulation (EU) No. 1042/2013 of 7 October 2013
amending Implementing Regulation (EU) No. 282/2011 as Regards the Place of Supply of Services, OJ L

284 (2013), EU Law IBFD
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@ Human resources: a PE does not require humans to be permanently
present. Consequently, machinery and servers can constitute a PE.
By contrast, according to prevailing opinion, an FE requires
humans and technical resources on a permanent basis.

O PEx At&o] otyet 714, My 50| PES 4.

O FEE A 71&A Atds g4 H227]1Eo =3t

o

@ Technical resources: according to prevailing opinion, only
tangibles assets can be taken into account. Intangibles (for
example websites, data and software) constitute neither a
PE nor an FE on a stand—alone basis. However, the ECJ has
referred to “software” as one element when analysing the FE
status in Welmory, which may indicate a slightly broader
concept in respect of VAT.
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(B Permanence in terms of time: article 5 of the OECD Model
provides, at least, some indications regarding the temporal
requirements to establish a PE. The VAT Directive
(2006/112) and the IR lack such rules, which results in
uncertainty. The criterion of permanence can be evaluated ex

post in direct tax law. Such an ex post evaluation is not
suitable for VAT.
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@& Permanence in terms of geography: according to prevailing
opinion, moving presences, which do not remain within a
restricted geographic area cannot constitute a PE (for
example ships). In contrast, ECJ case law, although not fully
conclusive, could allow for such a mobile FE.

@ Agency PE/FE: in contrast to EU VAT law, the OECD Model
provides special rules in respect of agency PEs in article
5(5) and (6) of the OECD Model. According to this
provision, an agency PE does not require any fixed place of
business but, rather, that the agent habitually conclude
contracts in the name of the principal. The OECD/G20 BEPS
initiative and the MLI will relax these requirements in the
future. With regard to VAT, the ECJ has attributed human
and technical resources to a person other than the legal
owner and/or employer in only one case so far (DFDS).
Consequently, clear guidance is lacking.
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Preparatory and auxiliary activities: although preparatory and
auxiliary activities should, in general, establish neither a PE
nor an FE, the evaluation differs in detail. With regard to
direct tax law, such a preparatory and auxiliary character
must be analysed in light of the overall activity of the
enterprise. With regard to VAT law, the reference
framework is the specific service provided or received.
Finally, in contrast to the rules in respect of input VAT
refunds and reverse charge, the concept of a receiving “fixed
establishment”, as used in the place of supply rule in article
44 of the VAT Directive (2006/112), might cover a passive
unit that only carries on auxiliary in—house services.
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Abstract

The Article 6(2) of Korean Value-added Tax Act and the Article 8(6) of
the Enforcement Decree of Value-added Tax Act define the ‘Permanent
Establishment(PE)" in Corporate Tax Act and ‘Fixed Establishment(FE) in
Value-added Tax Act as identical concepts. Accordingly, Korean courts
have applied the same standards in practice when it comes to judging

those concepts in corporate tax and value-added tax.

In addition, the Korean Supreme Court recently ruled that in both
corporate tax and value-added tax, the tax office must specify and prove
the value of the "domestic supply" from the domestic/foreign-combined

services provided by a foreign corporation.

As the above ruling was sentenced, uncertainty arose over whether or
not a foreign corporation was obliged to pay VAT on services provided in
Korea, and accordingly, it became an important issue to clearly secure
Korean tax office's right to impose VAT on services provided by foreign

corporations in Korea.

Therefore, this article presents the draft of legislation which is targeting
to build the new concept of establishment in VAT Act through comparing
that of value-added tax with corporate tax (income tax) and by analyzing

legislation cases of foreign countries in regard to "Fixed Establishment(FE)

The contents of newly presenting legislation are as follows.

Firstly, the concept of 'Fixed Establishment(FE)' of non-residents and
foreign corporations is newly enacted in the Value-added Tax Act. Unlike
income tax, whose key problem is whether income could be attributed to
‘Permanent Establishment(PE) or not, Value-added Tax, whose key problem
is judging ‘supplying place’ as Vaule-added Tax is imposed to transaction
itself. Therefore, ‘Fixed Establishment(FE)" should be individually enacted on
Value-added Tax Act, not just adapting ‘Permanent Establishment(PE)

concept from Corporate Tax Act.
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Secondly, it is additionally listed on Value-added Tax Act that 'unfixed
movable goods', such as ships, are also included as ‘Fixed
Establishment(FE).’

Thirdly, with the establishment of a separate clause wunder the
Value-added Tax Act, the concept of ‘Deemed Permanent Establishment’,
which is previously discussed through the applicable provisions, is also

newly enacted in the Value-added Tax Act.

Lastly, a new rule has been established, which does not recognize a place
where preliminary and auxiliary activities have been carried out as a ‘Fixed
Establishment(FE)" in principle, but exceptionally recognizes that place as
PE in certain circumstances based on the fact that while the ‘Permanent
Establishment(PE)" is analyzed under the overall activities of the company
in determining whether certain business activity is ‘“preliminary and
auxiliary" of the whole service, the ‘Fixed Establishment(FE)' is analyzed

under certain activities of the whole service.
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