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FX1617] Iote] EEAER ] Wl Aol FAZAE 51:499 A
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29 32 SR 1999, 12. 23, TP FAIE BYR B PAL AT BAD B e’
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A43 EU 9 a9 3 9%

@ e

1. FEZHES] =X 6F

O EU B7PExAMIAIO1A “fixed establishment” 7HE-2 19779 TAI62F VATA]
Z(The enactment of the Sixth VAT Directive (77/388)),914 %=
=9E(1978. 1. 1.2H Al%)

O “permanent establishment™”} obd “fixed establishment’@H= &01&

A3t 09 BEE) Mok Sk g3

O 20069 EU VAT 7HEA|ZH A38=, A|39=x, Al43%, A56x%, A57X, A59

Z, ABO7Z, A358% SoA ‘fixed establishment' & 22 4 UL

30) Karoline Spies, Permanent Establishment versus Fixed Establishment: The Same or Different?,
Bulletin for International Taxation, (Volume 71), No 12, 2017, pp.705-718.

The enactment of the Sixth VAT Directive (77/388) and the implementation of the
relevant obligations from 1 January 1978 for the first time introduced the concept of a

“fixed establishment” into the EU VAT system.

Why the term “fixed establishment” was chosen in the English version of the Sixth
VAT Directive (77/388) and not the more common term “‘permanent establishment” is

not explained and is, therefore, a source of uncertainty.
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COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006

on the common system of value added tax

TITLE V PLACE OF TAXABLE TRANSACTIONS

CHAPTER 1 Place of supply of goods

Section 4 Supply of goods through distribution systems

Article 38

1. In the case of the supply of gas through the natural gas distribution
system, or of electricity, to a taxable dealer, the place of supply shall be
deemed to be the place where that taxable dealer has established his

business or has a fixed establishment for which the goods are supplied,

or, in the absence of such a place of business or fixed establishment,

the place where he has his permanent address or usually resides.

Article 39

In the case of the supply of gas through the natural gas distribution
system, or of electricity, where such a supply is not covered by Article 38,
the place of supply shall be deemed to be the place where the customer

effectively uses and consumes the goods.

Where all or part of the gas or electricity is not effectively consumed by
the customer, those non-consumed goods shall be deemed to have been
used and consumed at the place where the customer has established his

business or has a fixed establishment for which the goods are supplied. In

the absence of such a place of business or fixed establishment, the

customer shall be deemed to have used and consumed the goods at the

place where

he has his permanent address or usually resides.
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CHAPTER 3 Place of supply of services
Section 1 General rule
Article 43

The place of supply of services shall be deemed to be the place where

the supplier has established his business or has a fixed establishment from

which the service is supplied, or, in the absence of such a place of

business or fixed establishment, the place where he has his permanent

address or usually resides.

Subsection 5

Supply of miscellaneous services
Article 56

1. The place of supply of the following services to customers established
outside the Community, or to taxable persons established in the
Community but not in the same country as the supplier, shall be the
place where the customer has established his business or has a fixed
establishment for which the service is supplied, or, in the absence of
such a place, the place where he has his permanent address or usually

resides:

Article 57

1. Where the services referred to in point (k) of Article 56(1) are supplied
to non-taxable persons who are established in a Member State, or who
have their permanent address or usually reside in a Member State, by a
taxable person who has established his business outside the Community

or has a fixed establishment there from which the service is supplied,

or who, in the absence of such a place of business or fixed
establishment, has his permanent address or usually resides outside the

Community, the place of supply shall be the place where the
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non-taxable person is established, or where he has his permanent

address or usually resides.

Article 59

1. Member States shall apply Article 58(b) to telecommunications services
supplied to non-taxable persons who are established in a Member
State, or who have their permanent address or usually reside in a
Member State, by a taxable person who has established his business

outside the Community or has a fixed establishment there from which

the services are supplied, or who, in the absence of such a place of

business or fixed establishment, has his permanent address or usually

resides outside the Community.

2. Until 31 December 2006, Member States shall apply Article 58(b) to
radio and television broadcasting services, as referred to in point (j) of
Article 56(1), supplied to non-taxable persons who are established in a
Member State, or who have their permanent address or usually reside
in a Member State, by a taxable person who has established his

business outside the Community or who has a fixed establishment

there from which the services are supplied, or who, in the absence of

such a place of business or fixed establishment, has his permanent

address or usually resides outside the Community.

Article 307

Transactions made, in accordance with the conditions laid down in Article
306, by the travel agent in respect of a journey shall be regarded as a

single service supplied by the travel agent to the traveller.

The single service shall be taxable in the Member State in which the

travel agent has established his business or has a fixed establishment from

which the travel agent has carried out the supply of services.
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CHAPTER 6

Special scheme for non-established taxable persons supplying
electronic services to non-taxable persons

Section 1

General provisions

Article 358

For the purposes of this Chapter, and without prejudice to other

provisions, the following definitions shall apply:

(1) ‘non-established taxable person’ means a taxable person who has not
established his business in the territory of the Community and who
has no fixed establishment there and who is not otherwise required to

be identified pursuant to Article 214;

(T3} A=)

£4] : https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32006L0112

[0 2008¥ EU VAT <gA33D A|582A % ‘fixed establishment'& %-&

2~ 0]O
T AT

COUNCIL DIRECTIVE 2008/8/EC of 12 February 2008 amending
Directive 2006/112/EC as regards the place of supply of services

Subsection 8 Supply of electronic services to non-taxable persons
Article 58

The place of supply of electronically supplied services, in particular
those referred to in Annex II, when supplied to non-taxable persons

who are established in a Member State, or who have their permanent

31) COUNCIL DIRECTIVE 2008/8/EC of 12 February 2008 amending Directive 2006/112/EC as
regards the place of supply of services, ©|3} EU VAT $#3x|&ol=}t 3t
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address or usually reside in a Member State, by a taxable person who
has established his business outside the Community or has a fixed
establishment there from which the service is supplied, or who, in the

absence of such a place of business or fixed establishment, has his

permanent address or usually resides outside the Community, shall be
the place where the nontaxable person is established, or where he has

his permanent address or usually resides.

O EU F7PRIAAINA Y=7]d3t Q=71 EFol dutdom 28EE= ARG
Afixed establishment, ©Js} FE)9] 7H@at #aste] Hof 42 ESAISH
2o, 29t o] Y=7|FY ARl el AFAS Ui 8=
8ok WA= AEttal A E

O ot FEY 7id 845 FAZHCRE 45t &

[0 2006 EU VAT 7HHZA|X32) A|44=28} A|45%0] H3t 2011 EUCIALS]
A E33) Al1ZoM= ARIAE g FE'® 3uske FE'E F4&5}
o 83kl U=

O F59= FEY 87 EUCIAE] AlgE® All0xe] #78% 24 (business
establishment)ol] sj@slA] Y= AORA, FEIT JH4S 7HA L L
H, 1472 A SHoNAN SFTE ARAY o B ARG Agt
TFE25 2530 Qlojof FE110)

O FF35H= FE9 £4: EUCALE Al E A|10x0] F4= EH(business
establishment)ol] sf@slA] Y= AORA, FEIT JH4S 7HA L L
o, AA -7 Ad SHOA ML Ao At 25 2l QU
ofof 2K811@)

O FESt FIPIAA AFIARSZ2HS (VAT identification number)E 7|1l

32) COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006 on the common system of value
added tax. ©|3}, EU VAT 7H#HXx| o} $t
33) COUNCIL IMPLEMENTING REGULATION (EU) No 282/2011 of 15 March 2011 laying down

implementing measures for Directive 2006/112/EC on the common system of value added tax
(recast), oI}, EUCJALS] Al golet o
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COUNCIL IMPLEMENTING REGULATION (EU) No 282/2011 of 15
March 2011

CHAPTER V PLACE OF TAXABLE TRANSACTIONS

SECTION 1 Concepts

Article 10

1. For the application of Articles 44 and 45 of Directive 2006/112/EC, the

place where the business of a taxable person is established shall be
the place where the functions of the business’s central administration

are carried out.

2. In order to determine the place referred to in paragraph 1, account
shall be taken of the place where essential decisions concerning the
general management of the business are taken, the place where the
registered office of the business is located and the place where management
meets. Where these criteria do not allow the place of establishment of
a business to be determined with certainty, the place where essential
decisions concerning the general management of the business are

taken shall take precedence.

3. The mere presence of a postal address may not be taken to be the

place of establishment of a business of a taxable person.

Article 11
1. For the application of Article 44 of Directive 2006/112/EC, a ‘fixed

establishment’ shall be any establishment, other than the place of
establishment of a business referred to in Article 10 of this Regulation,
characterised by a sufficient degree of permanence and a suitable structure

in terms of human and technical resources to enable it to receive and
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use the services supplied to it for its own needs.

For the application of the following Articles, a ‘fixed establishment’
shall be any establishment, other than the place of establishment of a
business referred to in Article 10 of this Regulation, characterised by a
sufficient degree of permanence and a suitable structure in terms of
human and technical resources to enable it to provide the services
which it supplies:

(a) Article 45 of Directive 2006/112/EC;

(b) from 1 January 2013, the second subparagraph of Article 56(2) of Directive
2006/112/EC;

() until 31 December 2014, Article 58 of Directive 2006/112/EC;
(d) Article 192a of Directive 2006/112/EC.

3. The fact of having a VAT identification number shall not in itself be

sufficient to consider that a taxable person has a fixed establishment.

O
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AEZR o2 AMJAIeE ARIARS] A(olst, B2BAH)S] T5 Fhe TFH=
Z+9] EA(business establishment) FE “FEW= FE 9 AAA7F =HH
ArAAReE AE|REe] AF(o]st, B2CAHH)S 33 Fie Igotke A9 24

(business establishment) £+ ‘F395l= FE' 9 A7} &




2. PEQ} FEQ| &A|

O SYAPHAEA(Furopean Court of Justice, ©|3} ECJ)340f|4= FE/NE9]
S0 oA OECDEYE XA|RF A nAZANIA 7id2 #Hgo] gty
st vF JS(EC], 23 Mar. 2006, Case C-210/04)

O F7PIAIE 7H8A0lA e OECDREE RA|ZFS HZAlo] gt Aolgt

= o] 2A7 B3

T

O 20119 EU #3360 A2Z (b)ollAl= PEQ] 7NdS “ARjio] AF Ee FEA

o8 Syt Y4z Yolakn U

COUNCIL DIRECTIVE 2011/96/EU of 30 November 2011

on the common system of taxation applicable in the case of parent

companies and subsidiaries of different Member States (recast)

Article 2

34) o8 1 EJofA CJEU(the Court of Justice of the European Union)2t ECJ(European Court of
Justice)& E835to] AREstal Qlo], & AtoAE sid MY ECJ(European Court of Justice) IE
718 #a: The Court of Justice of the European Union (CJEU) is the European Union's
court. When people talk about the CJEU, they are usually referring to the European Court
of Justice (ECJ). However, the CJEU is actually comprised of three courts: the European
Court of Justice, the General Court and the European Civil Service Tribunal. They all serve
different purposes. The ECJ has twenty eight judges, one from each Member State. / Damian
Chalmers, The Court of Justice, UK in a changing europe, 2016. 5. 18.
https://ukandeu.ac.uk/explainers/the-court-of-justice/

35) Karoline Spies, Permanent Establishment versus Fixed Establishment: The Same or Different?,
Bulletin for International Taxation, (Volume 71), No 12, 2017, p.707.

In this context, the Court of Justice of the European Union (EC] or the “Court”) has,
however, explicitly declared the definition in the OECD Model to be “irrelevant” in the
interpretation of the VAT Directive (2006/112).*

* BCJ, 23 Mar. 2006, Case C-210/04, Ministero dell Economia e delle Finanze (Ministry of
Economic Affairs and Finance) and Agenzia delle Entrate (Revenue Agency) v. FCE Bank
ple, para. 39, EC] Case Law IBFD, where it is stated that: “[ilt should be noted that
the OECD Convention is irrelevant since it concerns direct taxation whereas VAT is an
indirect tax’.

36) COUNCIL DIRECTIVE 2011/96/EU of 30 November 2011 on the common system of
taxation applicable in the case of parent companies and subsidiaries of different Member
States. ©|5} 2011 EU X]Zojg} gt
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For the purposes of this Directive the following definitions shall apply:

(8=
(b) ‘permanent establishment' means a fixed place of business situated in a

Member State through which the business of a company of another

Member State is wholly or partly carried on in so far as the profits of
that place of business are subject to tax in the Member State in
which it is situated by virtue of the relevant bilateral tax treaty or, in

the absence of such a treaty, by virtue of national law.

4. https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:3201

O &, AfAY AR 1Al Ao g BIPRRIAl ARdgo] E
= AFAT dRHoE FUT A2 ofd
O FES2E 35ohs 49l o6l 2adom MHIAS Sdche FE7F €
= s A0S U9 F5E B0 wdE
— (O Rationalty Test: AH|A9] default 35 Hhs EFH AAXQAY,
240] 37 AaRl e v d A7t oprlE= A-H&HATAY

— @ Autonomy Test: PEZ} Ad¥ok= A3AKH=QD)e} H3ALe] A9

BF A2 BAA & 9 A7 TAEE, ol Ak AEAH &

HE &Y FAIEAN FEQZQ FEI K48 2 AF-7ed A9
TFH|ob= FEEE AY

O webA FE &4 o159 HE 23 PEZF A5k, 1 Q14-7]&4] o]

A MBlA Alsol BE " ZEEoloF 'TFdhe FEVF 2 & U=

37) UheE, “ola19 mAAIA] e RATEA I BAC) A7, ZAskeRd A37E A3, wE
AzAMES], 2021.9.30. pp.217~218.
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1. PEQ| 7H'E & sHM

0 33 AEAH(Income Tax Assessment Act 1936, 'ITAA 1936)
subsection 6(1)& 1 ZAIG A permanent establishment)o] tsto] th-3}
2ol Aofskal Q=

O od 27t tf=ele Boto] AdS FFok= Fa(a)
O ofd 27} Z2AARl 714 HE 7L YAY ARESEAY Aok Fax(b)
O od 27t A4d @& 128E] = Fa(o)

O 4%o] Az =

o
N
ol
]
o
A
flr
&
(0]
i
i
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INCOME TAX ASSESSMENT ACT 1936 - SECT 6
Interpretation

(1AA) So far as a provision of the Income Tax Assessment Act 1936 gives
an expression a particular meaning, the provision does not also have effect
for the purposes of the Income Tax Assessment Act 1997 (the 1997 Act ),
or for the purposes of Schedule 1 to the Taxation Administration Act 1953 ,

except as provided in the 1997 Act or in that Schedule.

(1) In this Act, unless the contrary intention appears:

'permanent establishment', in relation to a person (including the Commonwealth,
a State or an authority of the Commonwealth or a State), means a place at
or through which the person carries on any business and, without limiting

the generality of the foregoing, includes:
a) a place where the person is carrying on business through an agent;

b) a place where the person has, is using or is installing substantial
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equipment or substantial machinery;
c) a place where the person is engaged in a construction project; and

d) where the person is engaged in selling goods manufactured, assembled,
processed, packed or distributed by another person for, or at or to the
order of, the first-mentioned person and either of those persons
participates in the management, control or capital of the other person
or another person participates in the management, control or capital
of both of those persons - the place where the goods are manufactured,

assembled, processed, packed or distributed;

but does not include:

e) a place where the person is engaged in business dealings through a
bona fide commission agent or broker who, in relation to those
dealings, acts in the ordinary course of his or her business as a
commission agent or broker and does not receive remuneration
otherwise than at a rate customary in relation to dealings of that kind,

not being a place where the person otherwise carries on business;
f) a place where the person is carrying on business through an agent:

(i) who does not have, or does not habitually exercise, a general authority
to negotiate and conclude contracts on behalf of the person: or

(ii) whose authority extends to filling orders on behalf of the person
from a stock of goods or merchandise situated in the country

where the place is located, but who does not regularly exercise

that authority,
not being a place where the person otherwise carries on business; or

g) a place of business maintained by the person solely for the purpose of

purchasing goods or merchandise.

Note: Subsection (6) treats a person as carrying on, at or through a permanent

establishment that is a place described in paragraph (d) of this definition,
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the business of selling the goods manufactured, assembled, processed, packed

or distributed by the other person as described in that paragraph.

ZA: http://www5.austlii.edu.au/au/legis/cth/consol_act/itaal936240/s6.html

0O &3 ZMHATO; Australian Taxation Office)?] U Alzof w2, <
F A A BAl o EAfoks 35 W I FARRHPE)S o2 Zo] F

o

Permanent establishments

If you are from a treaty country and have a permanent establishment in
Australia, the income from your business operations carried on through your
Australian permanent establishment is subject to Australian income tax. Any
assets you own as part of the permanent establishment will generally be subject

to Australian CGT when you sell or otherwise dispose of them.

You will need to lodge an Australian tax return.

A permanent establishment includes a fixed place of business through
which an enterprise either wholly or partially carries on its business. It also

includes:

> sales outlets
> branches

> places of management
> factories

> workshops

> offices

> the place of business of dependent agents who have authority to
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conclude contracts on behalf of the enterprise and habitually exercise that

authority.

Z4: https://www.ato.gov.au/Business/International-tax-for-business/Foreign-residents-d

oing-business-in-Australia/Tax-on-income-and-capital-gains/

O &3 =A1H9 Taxation Ruling TR 2002/5= &3 MY A ‘TAHAIA
(PE) 9] 24422 I&A(Permanence)= AFotl o™, OECDEE ZA|

ZofollA Heofshe AT FARE ZidolEtal skl Sl

Taxation Ruling - TR 2002/5

Income tax:' Permanent establishment - What is ‘a place at or through
which [a] person carries on any business' in the definition of permanent

establishment in subsection 6(1) of the Income Tax Assessment Act 19367

Ruling

9. The subsection 6(1) definition of PE is based on the concept of PE
used in Australia's tax treaties. For the purposes of the definition of
PE in subsection 6(1) 'a place at or through which [a] person carries
on any business' is a reference to a place used for carrying on that
person's business activities. That place must have an element of permanence,
both geographic and temporal.[6] Permanence must be construed in
the context of each particular business and is a question of fact and

degree. Permanent in this context does not mean forever.

The PE Concept

16. 'Permanent establishment' is a concept used both in international and
domestic tax law. In Australia it was first used in our tax treaty with the
United Kingdom signed in 1946. It appeared specifically in Australia's

domestic tax law outside the tax treaty context in 1959.
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17. PE is defined in most of Australia's tax treaties to mean, among other
things, a fixed place of business through which the business of an
enterprise is wholly or partly carried on (or words to similar effect).
This is consistent with the primary meaning of PE in the OECD Model

Tax Convention on Income and on Capital.

Z4A: https://www.ato.gov.au/law/view/document?DocID=TXR/TR20025/NAT/ATO/00001
&PiT=99991231235958

2. FEFHES] EX 0%

O 33 AHAM(Goods and Service Tax) A9E2 A Al gl the

of T7gshaA, £SA A WIARIRT wARE iES ARehl e

A New Tax System (Goods and Services Tax) Act 1999
Part 2-2—Supplies and acquisitions
Division 9—Taxable supplies
9-5 Taxable supplies
You make a taxable supply if:
(a) you make the supply for *consideration; and

(b) the supply is made in the course or furtherance of an *enterprise

that you *carry on; and
(c) the supply is *connected with the indirect tax zone; and

(d) you are *registered, or *required to be registered.

9-20 Enterprises
(1) An enterprise is an activity, or series of activities, done:

(a) in the form of a *business; or

67



[ZIZSEDM]RIPIXIM SLHAILE 2HEel H

ox
o
ic]
o
rO
-4
R0
2

9-27 When enterprises are carried on in the indirect tax zone
(1) An *enterprise of an entity is carried on in the indirect tax zone if:

(a) the enterprise is *carried on by one or more individuals covered by

subsection (3) who are in the indirect tax zone; and
(b) any of the following applies:

(i) the enterprise is carried on through a fixed place in the

indirect tax zone;

(ii) the enterprise has been carried on through one or more places
in the indirect tax zone for more than 183 days in a 12 month

period;

(iii) the entity intends to carry on the enterprise through one or
more places in the indirect tax zone for more than 183 days

in a 12 month period.
(2) It does not matter whether:
(a) the entity has exclusive use of a place; or

(b) the entity owns, leases or has any other claim or interest in relation

to a place.
(3) This subsection covers the following individuals:
(a) if the entity is an individual—that individual;
(b) an employee or *officer of the entity;
(c) an individual who is, or is employed by, an agent of the entity that:

(i) has, and habitually exercises, authority to conclude contracts on
behalf of the entity: and

(ii) is not a broker, general commission agent or other agent of independent
status that is acting in the ordinary course of the agent's business

as such an agent.

ZA: https://www.legislation.gov.au/Details/C2017C00218
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T3 AFF(Australian Treasury)o]l MEC2te, S5 AHAH 49 IHA

Pge 25 A THAAY AAS AB(referstn Urkn AW AL

TAX LAWS AMENDMENT
(GST TREATMENT OF CROSS-BORDER TRANSACTIONS) BILL 2015

EXPOSURE DRAFT EXPLANATORY MATERIAL

1.35 Australian resident is currently defined in the GST law by reference
to the definition in the Income Tax Assessment Act 1936. Broadly, individuals
will be considered Australian residents if they usually reside in Australia,
subject to some specific statutory extensions. Similarly, a company will generally
be an Australian resident if the company is incorporated in Australia or if it
is effectively owned or controlled by Australian residents. Determining the
residency status of other types of entities within the meaning of the GST
law is more complex. The Commissioner has also published guidance on
how to determine the residency status of various types of entities, both in

the context of the GST law and more generally.

£4]: https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Ftreasury.gov.au%
2Fsites%2Fdefault%2Ffiles%2F2019-03%2FC2015-051_Explanatory-Material.docx&wd
Origin=BROWSELINK

O &F 24139 PA34(Goods and Services Tax Ruling, GSTR)38)0f| A=
T50] APAIRES B olFojRT L & F Q= 34AEE Aot S

(ZZAA 2000/31, 832

83. A supply of a thing other than goods or real property, is connected
with Australia under paragraph 9-25(5)(b) if the supplier:

(i) carries on an enterprise through a permanent establishment (as defined)

in Australia; and

(i) the supply is made through that permanent establishment (as defined).

Z4: https://www.ato.gov.au/law/view/document?docid=GST/GSTR200031/NAT/ATO/000
01&PiT=20000630000001

38) Goods and services tax: supplies connected with Australia
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1. PEQ| 7H'E & sHM

O 7hUtt AEAH(Income Tax Regulations) A400Z(F2Q]) (2)of Jskd 1L
AAFZHPE)Cl et o2, AFdol =38 F8 a0 sgd A 59 M8

553 448 oY

—

O ‘A9 14w AA(fixed place of business) & AFEA, AH 5& X
o o] AAE v
— 33AHmine), 8(oil well), ¥ (farm), AEA|(timberland), 5%factory),
A workshop), ZHil(warehouse) &
O ARd9] gubael g0l skt 899 Fg52 sl A4S dAlste &
EHElE &5 AivuolA &Echd SEHERIS AR A" Aa

o

— Z&giglofl= BE7, AdtfEl9l(general commission agent)¥ =

A8 A(independent agent)°| ETE

Income Tax Regulations (C.R.C., c. 945)
PART IV - Taxable Income Earned in a Province by a Corporatio
400 Interpretation

(2) For the purposes of this Part, permanent establishment in respect of a
corporation means a fixed place of business of the corporation, including
an office, a branch, a mine, an oil well, a farm, a timberland, a factory, a

workshop or a warehouse, and

(a) where the corporation does not have any fixed place of business it

means the principal place in which the corporation’s business is
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conducted;

where a corporation carries on business through an employee or agent,
established in a particular place, who has general authority to contract
for his employer or principal or who has a stock of merchandise
owned by his employer or principal from which he regularly fills orders
which he receives, the corporation shall be deemed to have a permanent

establishment in that place;

an insurance corporation is deemed to have a permanent establishment
in each province and country in which the corporation is registered or

licensed to do business;

where a corporation, otherwise having a permanent establishment in
Canada, owns land in a province, such land shall be deemed to be a

permanent establishment;

where a corporation uses substantial machinery or equipment in a
particular place at any time in a taxation year it shall be deemed to

have a permanent establishment in that place:

(e.1) if, but for this paragraph, a corporation would not have a permanent
establishment, the corporation is deemed to have a permanent
establishment at the place designated in its incorporating documents

or bylaws as its head office or registered office;

the fact that a corporation has business dealings through a commission
agent, broker or other independent agent or maintains an office solely
for the purchase of merchandise shall not of itself be held to mean

that the corporation has a permanent establishment; and

the fact that a corporation has a subsidiary controlled corporation in
a place or a subsidiary controlled corporation engaged in trade or business
in a place shall not of itself be held to mean that the corporation is

operating a permanent establishment in that place.

[NOTE: Application provisions are not included in the consolidated textsee

relevant amending Acts and regulations.] SOR/78-772, s. 1SOR/81-267,

n
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s. 1SOR/86-390, s. 1SOR/94-140, s. 1SOR/94-686, ss. 4(F), 57(F),
79(F)2009, c. 2, s. 91SOR/2010-93, s. 8(F)2013, c. 33, s. 32

ZXA: https://laws-lois.justice.gc.ca/eng/regulations/C.R.C.%2C_c._945/

O AUt A9r8HF A1 (CRA; Canada Revenue Agency)® 2020 ASAY
7tolEo] ='W, 9] Auth &ASA A4002 )94 Woks IHARAG
(PE)olgt &2 FAIF R ot T3

T2 Corporation - Income Tax Guide 2020

A permanent establishment in a province or territory is usually a fixed place
of business of the corporation, which includes an office, branch, oil well,
farm, timberland, factory, workshop, warehouse, or mine. Each corporate
partner in a partnership has a permanent establishment where the partnership
has a fixed place of business. If the corporation does not have a fixed
place of business, the corporation’'s permanent establishment is the principal

place in which the corporation’s business is conducted.

Each member of a partnership has a permanent establishment in the
province or territory where the partnership has a permanent establishment.
This applies to both general and limited partners. For example, where a
corporation or its partnership uses substantial machinery or equipment in a
particular place at any time in a tax year, it is deemed to have a permanent
establishment in that place. Review the locations in which your activities
and transactions occur to ensure all permanent establishments are properly

identified.

If the corporation carries on business, including partnership business, through
an employee or an agent established in a particular place, it is considered

to have a permanent establishment in that place if the employee or agent:
B has general authority to contract for the corporation, or

B has a stock of merchandise owned by the corporation from which the

employee or agent regularly fills orders received
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A corporation that would not otherwise have any permanent establishment
in a province or territory and/or a jurisdiction outside of Canada is deemed
to have a permanent establishment at the place designated in its incorporation
documents or bylaws as its head office or registered office. So, whether or
not the corporation carries on a business in a province or territory, it is
entitled to the 10% federal abatement, but subject to provincial or territorial

taxation.

See Regulation 400(2) for a complete definition of permanent establishment.

ZA: https://www.canada.ca/content/dam/cra-arc/formspubs/pub/t4012/t4012-20e.pdf

2. FENES EX ofF

O 7Hueh &HAE(Excise Tax Act)ollis LHANRYE +4& 7L 3o, &4
o] Fwo] ‘1FHE AT TG ol b W ABA FART AT
O 1ZAGHo] Jod TGS Bl == Ao dis Ayt A

FA] AHE 7539)

Excise Tax Act (R.S.C., 1985, c. E-15)
PART IX

Goods and Services Tax

DIVISION I SECTION I Interpretation

Definitions

123 (1) In section 121, this Part and Schedules V to X

o~ (/xﬂl‘-ﬂ:)

permanent establishment, in respect of a particular person, means

(a) a fixed place of business of the particular person, including

39) £LT AXONA Akt AZAE Ak dolo] At DAL B AABES sk A9 1
53t PR et ol R 7t
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(i) a place of management, a branch, an office, a factory or a workshop,
and
(ii) a mine, an oil or gas well, a quarry, timberland or any other place of
extraction of natural resources, through which the particular person
makes supplies, or
(b) a fixed place of business of another person (other than a broker, general
commission agent or other independent agent acting in the ordinary
course of business) who is acting in Canada on behalf of the particular
person and through whom the particular person makes supplies in the

ordinary course of business

Z4: https://laws-lois.justice.gc.ca/PDF/E-15.pdf

O et Au1A0 49 DgARE G4 44t 25 o) THAYE

AP B B 12 T U
O Age 59t 138 F2d A
O %382 Heae Tt F4d A

DIVISION I - Interpretation - Marginal note:Definitions
123 (1)
“permanent establishment”, in respect of a particular person, means
(a) a fixed place of business of the particular person, including
(i) a place of management, a branch, an office, a factory or a workshop,
and
(i) a mine, an oil or gas well, a quarry, timberland or any other place of
extraction of natural resources,
through which the particular person makes supplies, or
(b) a fixed place of business of another person (other than a broker, general
commission agent or other independent agent acting in the ordinary
course of business) who is acting in Canada on behalf of the
particular person and through whom the particular person makes

supplies in the ordinary course of business; (établissement stable)

ZXA]: https://laws-lois.justice.gc.ca/eng/acts/e-15/page-28.html#h-188832
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‘AIYAIAA (établissement stable) 0|2k= -2 £ol& A3 31340
4
B}l Zjo|7} Q7= SRt 1 ojmlz) AQ] u|&dt

O HAA FEAAE 1) ZF2 HollA A 293t 7Y, 2) S5

2S5 ZZE oA &de IEsta AW, &2 3) HAl 89 F
2}

A 4 2Ry L ojof o] makrol T B 259

O ZFA U P2 A 9 R7PRRAR] 2o H8H=

40) FE-&£5A, 'F879 AHAAE(D)-ZFA |, =RAIRE AT, 2019.

41) P&, T80 RAAE-IgA H ), SRAAY, 2009.

42) TgA ZAA,  https://www.impots.gouv.fr/portail/ etablissement —stable- en-france- permanent-
establishments- france#English%20version
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Code général des impb0ts

Version en vigueur depuis le 31 décembre 2020
Article 209

L.

- Sous réserve des dispositions de la présente section, les bénéfices
passibles de 1'impdt sur les sociétés sont déterminés d'apres les régles
fixées par les articles 34 a 45,53 A a 57,108 a 117,237 ter A et 302
septies A bis et en tenant compte uniquement des bénéfices réalisés
dans les entreprises exploitées en France, de ceux mentionnés aux a,
e, e bis et e ter du I de l'article 164 B ainsi que de ceux dont
I'imposition est attribuée a la France par une convention internationale

relative aux doubles impositions.

oz Fa RE F4)

General Tax Code

Version in force since December 31, 2020
Article 209

L.

- Subject to the provisions of this section, the profits liable to corporation
tax shall be determined in accordance with the rules laid down in
Articles 34 to 45, 53A to 57,108 to 117,237 ter A and 302 septies A bis
and taking into account only the profits made in undertakings operating
in France, those mentioned in a, e, e bis and e ter of I of Article 164b
and those whose taxation is attributed to France by an international

double taxation convention.

Z4: https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTI000042909650/
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AASA HAE vHAE 892 SFF ol IO sdtEE AR o
UEE2 T E9AKHValueClick France)E 3 AFAE ARRtolA, H
UM R RIPRRA Fah F29] AT TiES Ediske HAIQ B2

W=

11 DECEMBRE 2020 Base de jurisprudence
Conseil d'Etat 420174, lecture du 11 décembre 2020,

Sur I'imp6t sur les sociétés :

4. Pour avoir un établissement stable en France au sens des stipulations
citées ci-dessus, une société résidente d'Irlande doit soit disposer d'une
installation fixe d'affaires par laquelle elle exerce tout ou partie de son
activité, soit avoir recours a une personne non indépendante exercant
habituellement en France des pouvoirs lui permettant de 1'engager dans
une relation commerciale ayant trait aux opérations constituant ses
activités propres.

5. 1l ressort des constatations de la cour que, si la société irlandaise fixe
le modéle des contrats conclus avec les annonceurs pour leur ouvrir le
bénéfice des services dont elle assure |'exploitation ainsi que les conditions
tarifaires générales, le choix de conclure un contrat avec un annonceur
et l'ensemble des tiches nécessaires a sa conclusion relévent des salariés
de la société francaise, la société irlandaise se bornant a valider le

contrat par une signature qui présente un caractére automatique. Il résulte

43) CE, 11 Dec 2020. Case no 420174 @™ZA (Conseil d'Ftat 420174, lecture du 11 décembre
2020), https://www.conseil-etat.fr/fr/arianeweb/CE/decision/2020-12-11/420174 oA ©Z Y&
2 Y 5 J=

44) “ValueClick™& Q131 Lo|| 20143874 “Conversant’® A&HE HASIGOY, A& ValueClick
Holg A7|Eorz o] ZoA& ValueClick® AgH
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de ce qui a été dit au point 4 que la cour a commis une erreur de droit
et une erreur de qualification juridique en jugeant, au motif que les
contrats avec les clients francais étaient signés, dans les conditions rappelés
ci-dessus, par la société irlandaise, que la société frangaise n'était pas,
pour elle, un établissement stable au sens du c) de l'article 2.9 de la

convention franco-irlandaise.

()

Under Article 209 of the General Tax Code :

4. In order to have a permanent establishment in France within the meaning
of the provisions cited above, a company resident in Ireland must either
have a fixed place of business through which it carries on all or part
of its activity, or have recourse to a non-independent person habitually
exercising in France powers enabling it to enter into a commercial

relationship relating to the transactions constituting its own activities.

5. It is apparent from the Court's findings that, although the Irish company
lays down the model of the contracts concluded with advertisers in
order to open up to them the benefit of the services which it operates
and the general tariff conditions, the choice to conclude a contract
with an advertiser and all the tasks necessary for its conclusion are a
matter for the employees of the French company, the Irish company

merely validating the contract by a signature which is automatic.

7} AHETA

O oY= AFS|AKValueClick Ireland, ValueClick Inc.2+o] A/ A= A3
AF, ValueClick France®}e] TA A= BSAHE o]t R 3J]AKValueClick
Inc.)7} w0l A9 Fa AH|AE Al5ot7] Yot Ale LRAASAZE A,
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Hl=r ®E3JAR= R0 ARG 28Rl Fal AR|AE FHS, Tud 4= Q)
= FoJAIAE ofdHE ZS|ANValueClick Ireland)olAl £
O 9 otdHE AFAN= A9t 22 Ay HA w2t {1 Z4A o 221 %
ABIAE AlZotet 283 gUEs(Marketing services)Z ot7] 9
s ZF uetoll ARrES AY™Skal, 1 F St ZRs &34
(ValueClick France)¥
O otdHE ASAN= ZF2A EIARE R Aloks Al dsi3i=d, 1 e =
T ESAE ZFA YolA 9] dAEE S I3tk Al TS E3A
A g ddEEoE Qs FAS A7tol 8% adS THIRE | AH
Sh= Z0l1=
O 9 "qggs o= tha9 &0l 2= AAS
— ﬁxﬁﬂﬂi‘ﬂa}%(prospection of potential clients), HQI|A AH|A
(back office service), #&] ¥ 3)A(administrative and accounting
servie), 94 A (human resources management), AF4](treasury
managenent) &
O ok, o Wi Ak ZgA E5JAPE ofdfiE ZBAE di4lste] Hxd
& AElA Al AdS AEY & e dte FolsHl= A%k=
O IFox Estar, AR 84 5 AT AkA A HF IgA &
SIAZE 5L, ofdsiE AS|AbE o]FA HilEE ARAE A=l
st 5% JE FAt glo] ARINE skal, 1A A HAFAE Hul= &
5

0ol L, ol AHE A 2¢l

AUS FRHEY2 £} 4% HAL

O ZPA ZAHL et 72 ez Z=xhA Yo ZZEHE ValueClick gA €

FA AHIAE FAL IFA SR §Ecke dF e ZPAe) ofdAETt

45) Article 2(9) of the France- Ireland Income tax Treaty(1968)
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Orethy WHSLAAE, PEPS olfet T He AR WA L Hpt
M BE ZRlolA PEZL AR Teelge

O M ZHelNE, WA AR ATA] Bl3e] % W, DARY A

ofo] T WE AR ARFS TS AL mAs 234 Y50, of

dHE ADAbe Des] FAHoz AFAMo] ARl & oA HFAME

Hifs 2des st ER, TRFA ASAle ofdAE FJAe] 5 diF

O 27HA EBA] HASS A oL A3AL
o A" B Auls FFE U5l AglexploigH T AL, ¥IE

g g Ava AleS A VRIS TPl glttal ShEjE,

Jth
é
>
i
[E
O
[>

HAg Fa AHIAS aAqA Algstr] fs) 2aed AN 9IEY
(tailored) AH|A AT AFS W= 59 Y] A £3J|AMOA O]
20| T ofAME BN oo HE Tolsix| Qgtomm mEbA &3]
Ale ot ASAREE EEdoz 29EY] A3 BE J1F, Y £
&S 7HE Aog Hob RIIAA IAIE gt PARIR EA17F <

gt st

O g, 91 oY 2ol Axg ol%, 2021. 12. 8. & & A4 WH4647)

O ¢ di¥d #aY HANRE HAA  FIPEA B7o] SHolA A

O &S, HUA A22 At 2ARA ZFL 24 IPARIE ALE HWiE

46) CAA de PARIS, 2¢me chambre, 08/12/2021, 20PA03971 ®Z, https://www.legifrance.gouv.fr/c
eta/id/CETATEXT000044462134?isSuggest=true oA T2 £ 5‘% 2RI & S

47) Alice de Massiac-Clara Maignan, Caractérisation dun établissement stable dns le domaine du
digital...mais pas dune activité occulte, Deloitte Taj, 2021. 12. 14., ot HA|EAL EQIgH
4 Q2. https://taj-strategie.fr/caracterisation-dun-etablissement-stable-dans-le-domaine-du-di
gital-mais-pas-dune-activite-occulte
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o] @z, TFL FA|Fo] APgel BlEe Id= IS

O I 9o zF2ojbe FAGFATE A4l AdEES =7l A1alsHA]
%= 5 B FHEAE oA F2 AF °lE wAX EE(activite
occulte) OF HT 80%2] 7S Hilsly|, skt & YAHYLS T4
A (20099~20119)0ll= HAE 895 Sdoke 942l PE AF AR
of ool Bt Aol EABIAL A G2 RIS HE ofdHE
AL mEtrof AQJEES AUskA] ke Ao ot AZe AT 9

THal ste], 7ol HisiA= F4she #Ee WH

CAA of PARIS, 2nd chamber, 08/12/2021, 20PA03971

En ce qui concerne les pénalités :

23. Aux termes de ['article 1728 du code général des impots : " 1. Le défaut
de production dans les délais prescrits d'une déclaration ou d'un acte
comportant ['indication d'éléments & retenir pour l'assiette ou la
liquidation de 1'imp0t entraine 1'application, sur le montant des droits
mis a la charge du contribuable ou résultant de la déclaration ou de
I'acte déposé tardivement, d'une majoration de : (...) / c. 80 % en cas
de découverte d'une activité occulte ". Il résulte de ces dispositions que
dans le cas ou un contribuable n'a ni déposé dans le délai légal les
déclarations qu'il était tenu de souscrire, ni fait connaitre son activité
a un centre de formalités des entreprises ou au greffe du tribunal de
commerce, |'administration doit étre réputée apporter la preuve, qui
lui incombe, de l'exercice occulte de ['activité professionnelle si le
contribuable n'est pas lui-méme en mesure d'établir qu'il a commis
une erreur justifiant qu'il ne se soit acquitté d'aucune de ces obligations

déclaratives.

24. Pour les motifs indiqués au point 22., la société requérante ne saurait
étre regardée comme ayant exercé une activité occulte au sens des
dispositions précitées du code général des impots. Elle est par suite fondée

a demander la décharge des pénalités occultes mises a sa charge.
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Regarding penalties:
23. Under the terms of Article 1728 of the General Tax Code: "1. Failure to

produce within the prescribed time limits a declaration or an act
containing the indication of elements to be retained for the base or
the liquidation of the tax entails the application, on the amount of
the duties charged to the taxpayer or resulting from the declaration or
the act filed late, of an increase of: (...) / c. 80% in the event of the
discovery of occult activity". It follows from these provisions that in
the event that a taxpayer has neither filed the declarations he was
required to submit within the legal deadline, nor made his activity known
to a business formalities center or to the registry of the commercial

court , the administration must be deemed to provide proof,

24. For the reasons given in point 22., the applicant company cannot be
regarded as having exercised a hidden activity within the meaning of
the aforementioned provisions of the General Tax Code. It is therefore
justified in requesting the discharge of the hidden penalties charged

to it.

o, AR
O o4 7t 2AEAIe Biste] AAshs Hhs Theat 2248
O ghA AR ulel Zo|, mepa UMb A FAPHIA SRolq TR}

Qo] EARTR B QAL 1) 1A g, 2) SdEow

48) Eric Meier-Ariane Calloud-Hanna El Rough, Permanent Establishment: An Extensive Approach
Adopted by the French Supreme Court, Bloomberg Tax, 2020. 12. 24., ol YA|E 48 &
SfiA &Rlgk 4 912 https://news.bloombergtax.com/daily-tax-report-international/permanent-e
stablishment-an-extensive-approach-adopted-by-the-french-supreme-court

49) Bob Michel, French Supreme Administrative Court Finds Taxpayer in Valueclick Case Used

an Angency Permanent Establichment to Sell Online Adbertising Services in France through
Local Subsidiary, BULLETIN FOR INTERNATIONAL TAXATION, IBFD, 2021, 154%
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=) OECD

[0 OECD9| VAT A|¥52] wi=™ FEQ| 7Wd2 PESF frASHA Hal =

D.4.6. Commentary on Guideline 2.6 Where specific administrative requirements
for foreign businesses are deemed necessary, they should not create a
disproportionate or inappropriate compliance burden for the businesses. 2.60
Domestic businesses and foreign businesses are in different situations in
relation to the tax administration. Domestic businesses will generally have a
fixed place of business from which the business is operated, local employees
and contact persons, a local bank, local links to the tax authorities and various
forms of identification/registration through bodies such as the local Chamber
of Commerce and Trade Registry. On the other hand, foreign businesses are

less likely to have a legal presence, local staff or links with the local community.

24. For the purpose of these Guidelines, it is assumed that an establishment
comprises a fixed place of business with a sufficient level of infrastructure in
terms of people, systems and assets to be able to receive and/or make supplies.
Registration for VAT purposes by itself does not constitute an establishment
for the purposes of these Guidelines. Countries are encouraged to publicise

what constitutes an “establishment” under their domestic VAT legislation.

0 OECD VAT AR 3ag4e] 2404 2AHon Ades g7 59
Apate] ol Tst BAZRIA IR AuIAT 4] Blo] e} o]ojA
of T YL AAST L5

O B2BAHOIAE B A7} afels Z7le] TAFo] FAdoz
sl g3} BadAAlo] tigt 2oPAA] FAIEo] 91859

52) International VAT/GST Guidelines, 2017. ©]3} OECD VAT A&
53) OECD VAT A¥ A|3.1%
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Sude A7E S o9l w7boll ARdAe] QoW 1 89 Fe 59
A ARESHE ARl aAfishs =7tell ZpAIEo] US55
O B2CAH A= €9 59 3 IR & U= FaolA S4HA 4|
7} o]Fojx] &= A% FF(on-the-spot supply)503}t 7|E}3F0 2 L

— Ao I

AT F2 552 =94 FFA(place of physical performance
of supply)7t &A5t= =7tol ZpA|He] 57

— @RFEHO] o]FofX= Ao| ofd A FIRMICZA AL A=A
u HIEASHA ASHAY fAROA o]FolA= FE58)0l2HE, AB|RL

AJArA AFEX|(usual residence of customer)ol] IA|HE o] 91859

54) OECD VAT AR A3.2%

55) OECD VAT A& A|3.4%

56) OECD VAT AA 3.1178%. E80& ARA s3EE v]g, i, B8R 59 33 9 &4,
A, gsit, Roulsts], 4Ed 5ol49 35 5

57) OECD VAT A3 A|3.5%

58) OECD VAT A 3.1228%. ALY IAHEA L, FFEY AuA, olF 7Hset A 7] ¢
o, 584 AHA, AZEo] 9 AXEo] 51 T 29l I, UAE TElR 2201 34,
A A T

59) OECD VAT A& A3.6%
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Abstract

The Article 6(2) of Korean Value-added Tax Act and the Article 8(6) of
the Enforcement Decree of Value-added Tax Act define the ‘Permanent
Establishment(PE) in Corporate Tax Act and ‘Fixed Establishment(FE) in
Value-added Tax Act as identical concepts. Accordingly, Korean courts
have applied the same standards in practice when it comes to judging
those concepts in corporate tax and value-added tax.

In addition, the Korean Supreme Court recently ruled that in both
corporate tax and value-added tax, the tax office must specify and prove
the value of the "domestic supply" from the domestic/foreign-combined
services provided by a foreign corporation.

As the above ruling was sentenced, uncertainty arose over whether or
not a foreign corporation was obliged to pay VAT on services provided
in Korea, and accordingly, it became an important issue to clearly
secure Korean tax office's right to impose VAT on services provided by
foreign corporations in Korea.

Therefore, this article presents the draft of legislation which is targeting
to build the new concept of establishment in VAT Act through comparing
that of value-added tax with corporate tax (income tax) and by analyzing
legislation cases of foreign countries in regard to "Fixed Establishment(FE)".
The contents of newly presenting legislation are as follows.

Firstly, the concept of 'Fixed Establishment(FE)' of non-residents and
foreign corporations is newly enacted in the Value-added Tax Act. Unlike
income tax, whose key problem is whether income could be attributed
to ‘Permanent Establishment(PE) or not, Value-added Tax, whose key problem

is judging ‘supplying place’ as Vaule-added Tax is imposed to transaction
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itself. Therefore, ‘Fixed Establishment(FE)" should be individually enacted
on Value-added Tax Act, not just adapting Permanent Establishment(PE)

concept from Corporate Tax Act.

Secondly, it is additionally listed on Value-added Tax Act that 'unfixed
movable goods', such as ships, are also included as Fixed Establishment(FE).’

Thirdly, with the establishment of a separate clause under the Value-added
Tax Act, the concept of ‘Deemed Permanent Establishment’, which is previously
discussed through the applicable provisions, is also newly enacted in
the Value-added Tax Act.

Lastly, a new rule has been established, which does not recognize a
place where preliminary and auxiliary activities have been carried out as
a ‘Fixed Bstablishment(FE) in principle, but exceptionally recognizes that
place as PE in certain circumstances based on the fact that while the
‘Permanent FBstablishment(PE) is analyzed under the overall activities of
the company in determining whether certain business activity is "preliminary
and auxiliary" of the whole service, the TFixed Establishment(FE) is analyzed

under certain activities of the whole service.
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