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11) Cheng May Fong, "Competition and Regulation of the Electricity Industry in Malaysia", Antitrust
Bulletin, Vol. 54, No. 1, 2009, p. 67.
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A= oly®Ethno person shall enter into a contract, agreement,
arrangement or understanding containing a provision that has the purpose or
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market)" 2t FA3L Yo FHAT F AW Treaty on the Functioning
of the European Union(¢]3} “TFEU”) A|101xdA 7I&3tal &= elollA e
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14) Cheong May Fong, “ASEAN Competition Law Project (Draft): Malaysia Country Report”, (2001), pp.
9-10, available at http://www.jftc.go.jp/eacpf/02/malaysia_r.pdf (last visited 23 July 2010).
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15) A. Chua, “World on Fire: How Exporting Free Market Democracy Breeds Ethnic Hatred and Global
Instability”, Doubleday Publishing, New York, 2003, p. 6.

16) K.S Jomo, “Whither Malaysia’s New Economy Policy?”, Pacific Affairs, Vol 63, No. 4, 1991, pp
469-499; C. McCrudden and S.G. Gross, “WTO Government Procurement Rules and the Local
dynamics of Procurement Policies: A Malaysian Case Study”, European Journal of International Law,
Vol. 17, No. 1, 2006, p. 162.

17) http://www.bnm.gov.my/files/publication/ar/en/2011/cp04.pdf.

18) Cassey Lee, “Competition Policy in Malaysia”, Centre on Regulation and Competition Working Paper
Series No. 68, 2004, http://www.competition-regulation.org.uk/publications/working_papers/WP68.pdf.
19) http://www.bloomberg.com/news/2010-09-08/malaysia-challenging—u-k-as—hub-for-sukuk-law-islami

—credit.html; http://www.bis.org/review/r061106b.pdf.
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Walz Qsle] wo]Alol AAMY w9 AT =HAA HTh 20009 F e AAFAHeRA, A2 A1G A2Fe wFAE Folok AFA
A 271dlE ARl v AEE A7|H oy, 2012 o] ¥7bA] HETE A A8 g FEs oAl vk o9 A3 A4 7z Al EA
AA #H ek weEbA 20129 HEE AANES HA Lol rel AATE T ol oA gA e RS R vk A3RE FJPNA ARG} e Fad ¥
gl AANS A vlge] FesteEs JAY £ deAE ddItE Be 93 gdow, AdFes SAHIER 2o FANLI ] A #she,
Fa3 Aolg & 5y A2Hom oA ole] AT A7 A5 AATGAUL] AAo] s vhRa glvh mpA o R A A
AAA Aol Esta AR dFoR AAN =T wE A WA S 9 glow AR (Schedule) @ A|2%-2 & ELHech
ol gt rejuk $lelA 71&e Ty ol Ao} 8L, A9 A AF A T ol Ao} AAYe] 20129 1€ FEH o|Fol HI/A 4719 A&
AR =] FoAds LasHA HdoH, 53] A AT A wxate] F¢ AANAYel o HE&ESs dYsty vk FoF EoR
of BgS AT LA AP =4S ok&shAl Hdvh © A FAxFe dd A, A2 FAEG g A3, AGE A

el A 7%k vhe} o] Al YWelM dErt HE dHele AT Al o A adate] tigh A Fle] Slvh ook 2 AL Fo HAAFAN FAqt
ol e EAth oy 7FA =9 o] AWl m=9lE wjAde dA A 4ol &S At glom, AW JAA AANAS I FosA A
P AAA, AHHA 277F AR olek HEo] FAAYS YHE F st WES 93 o7l WiEel ARe oust glvka & Aojvh AEH o
w7te] AN RRHY JFgr EATAUTE. FH A5l AAHE Al v & A 3lo] WA F&Eo] Qe A oYy, AAWAA thREI A FE
ok e FFelA T olAlett YUE =FE AL A 7HA BAH R AWt Jorw FF Abgate] BFolu AU YA A3
J EHE TR F JdvE Aol 2 o] fivh 53 AAM E=dde] = T Aow dista vk 53] ArdAE AFe WES o
oA A I APFATE AR FolEAvE $H7F AN =7 AA Hago Aol ad7tsds S8 4+ Jormw WA SANS THted B
gAo] weolAlo} AN FAT AAS HASA i EAHT EoFE S EES E T U BEE AT dFS wol AW A #HdE T
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the uehel AAw vAAAR AgHge BelelAel el F
2% e gtk GeolAel FAANNE ALY FAZFRAH G
ool FA) % A2 FAEFARANA A9 dg FA)% BAH Sl
AR BANEE G4 A4S R WA zhoE 4w A welolA
of 2010 AW EEANE AR @ Adsh e AT YEe @
TR oty A2zel A AWA) AAWA A F(marken)’ ] o]
£ Aosta i, 4714 Aolshs AR e waol Ao} F& weolAloh

o 54 Ade AR ol Ba AN WAE I4E Ao

P

Al g Ao 3 A H(Malaysia Competition Commission Guidelines on
Market Definition, ©]3d} “A|Z&FA A3 7olg} 3H)L FH o] LFF o] A
A1 SA%Y 2 A2 FAXYEE A=l 98 a3t

Ao ot ARAMA Aslel FEe AAse A W ohe

A Folg 2AE o T o] Aot e AFH & wE AEA QT

20) Commission notice on the definition of the relevant market for the purposes of Community [now
Union]competition law OJ C 372, 9.12.1997.
21) A EA A 9889 AT, 2009.10.06 38 A9 1A A12009-6235.
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A5 A1% FAZ3(Chapter 1 Prohibition)
1. 34 oo 54 L AEAdtA

ZejolAlof AAY AATAL T g HollA FHIAFTEAE T 1
9] =7 A9 (Competition Act 1998)3 d=e] & wre Jrtxr=29 A
ot frAtetth. A= Lol Aot nixtzbAI R FAA A A1t AR
A oo &S tFa glom, A2gdAs AIGAwA A9 FE&E A

da Ak mepd £8 B RS 47 A1 BAZRI A28 FAzGO

2 Faa gl 535 @eolAol ZAY A4z 18 g5 459 A
Wl o 2 AbY A(enterprise)he] FH A 52 A2 Fert a2 HHoly &

b AN AL WA, AR, AFE A P9 Gl FAEGa
g A5t Qe

W oAl4z 23l A S Fele BHe] WM H ol el F

a

AR o2 AAsAY b8 AgdzNe A4sts Fel, b TFds 5
S NS B Fo, (o) A, A (outlet) 2 AFHE, 71E4 B3
94 Exel e gPAE A ALY At e, agm vpxEe R (d)
Pl Al Aw gt vhe} o] W A4z 28l A 7|&s}

I JE AAIEES A FAYH 2 F=FA ¥ (quasi-per se illegal)
I e AeRE HRth vwk Juy MES /HAI e H ol

Alob= e HE T3l TAHY Ulgo] AR aokon, ot Y&
shAloy HEHA(Y ASZ, relief of liability), NEHE&AL(H A6z
individual exemption) 5-& 4&A &AL A8, block exemption)®t 7
o WAooz AdATE ¥ Al4F 28 §Ere WANS Fx Q7] wiEd ¥

A ggelA FAP o disrlds o wol gl AR Bl

_25_

3 AsFLE A

81 5
AL01% 33 WE o= A% wne JoE Askn Aok ALY LA

(@ T3l Felmie 49d Arz Puspl FA 5 A= N1ed &

24 3o Aol F4A ool AgHon WAsE B

(b) Fele] Wgol BAL WA, AR, hFee wAE 2 JLAE
73

47 oleje] Rio] i

(d B3l Fo7F #d A S22 Aulzo] HFo FAgE 48] Adst

= 457} obd A%

T welol Aol AANE Al5E: WAL KU AAEel AAw
Az e PHow £85I vk 53 KAl WAl zA

v &}o] ] (fair share of consumers)©] ZejojAlo} HAWHME 7]EH o]

O

1A e g We] BAA FIAom AuAele] nEE Awen

AA

7] WEl WANA] QoiA fH W MEE W AP o
@ % ok Folud W Alsx @FelA AFSS] FHA oleje] anlold
e sk Qo Ay 5 Ak

#4893 TFEU A|101% 333= Ao|stA, dalol Aol MEAQA WA
gol Atk F W A6zt AdxoA FATE 54 Folok #Ecie A

=
A7 A 3]0 A 8 A 9] (individual exemption) 17} Al g 4= o}
aL

Agstn ek webd Seltet SRATA L FAAY B P B3,
“FAANE el @) A9E 23 AAY Azt PAom ARHel WA
HgE AAstn Aok i AY4e AFWe} RS F g ade ¢
dubetel Agsh golshh & fetetel A%, AdFest, AT
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2. ool 54 A g3t ogul/T T H 4

AR A2z “el"E Aosta ok 9 Aejol wEw el Ak
A7F Z¥el Ak, e, olal SO FEE wekv, AdA dAle] FEde =
EFFsha vk e A AR A21FAdA A3 AT Fele] HoE
AAs] Adrsta gl &, Foe AW FE FFE 283 e £3E)
2ol A= e AdAst wRE & Ag, frtiFolA AP Fo

g oty A9sn itk webd As, @A, o, Fe ge ou

AF Eol AABAN A& A HAANFAA duHa

o AdARAE BE AW BAow ga AgRopl N FAe
Aol gal Adea el A

GA7 AAAS At FEANE T & v, ol AW Aol @

wejol ot AR WAAH Felol “HAY one] vy HEZ A
JetAL Awsta A ek webd AAdeld JEsa e WA
ol AL AgelA 2 ulge sherd kel gk A1 Aol w=w
golol mAol} wxh AWe AdSE AL om@vin Adam

FHAFe] TFEU A01% 13e] “B2 5} “53)"e) ojnje} gria &
S A 58 Ag AR A2ILRIA Felel ZHo] wAAY A

"(ID“
Bl AwRh o 14 wahe BATe W A4z 234 JEste 53
o
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AFARG, AFRIT, ABRER 2L WES AT Qe FoE
T 2H wAAHoR Resn FAANEe FIANWT e Yo

& Ao, 34N

23]
Atk oleh 2o wyon AANNNE 1 BHo] WA
%

e 4

Aol FHAYL Aol Felo] wnE Avd Bask gvh Ly #47
A majo] SASA @ ALolE, o Fol P Felt AnHoz wRA
A g e wgAATa Bl Ao A4 Sukel @ S etk

YFoz HEN ANBS B oFoAE AL AXFE AT EF
@k webd 9 AP AQAT DA AAGFOE A% AAQYH 2
of AFT & Ur olfz B At DAY AAARo] o Foll

t o] JbsEA e oY, WEHoR YA AL BusE R

of WA FoI@ Wart drkm My



E2 A9 AFdAe BAY Al el F& AAGTo] AGA F
THAE AR AAT Z1A ] tsiME Atdle FHow olFdtr]E
of#l & otk vt AN =g olHeo| AMHE AHFonHA FF GTo
Ay A 5 vt FEAYe #ASIe 2003 Pangkor-Lumut Ferry
Abzdol Qlth2d) o] Aol A At ARS FflEtd T el BAAE bl

FAHARA ) ARG o, AR A Aol F

o 4
>
jins
R
rr
Ho
sl
N
)

o]

wEbx] 7hA el WEelS ¥ AR wE AR AAet el

E3 71AS wE AL Fusdrt. a2y olgd PAAEE Adsdn

ARARE BTN doste] #Al AFNAM 2T = e dol
%3 4

AS R E s AAl 9 ApdelA 7t

3
HE Aol WA Aol @A AWM BARIL Y= FEBI
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22) Aol W83 #este], [Cassey Lee, “Competition Regulation in Malaysia” (2006), p. 6, available at
http://'www.jftc.go.jp/eacpf/06/6_01_05.pdf] 2.

_81_

B9k W A2zl mEW ‘wRY gt AW e fEAN AW @
Aol &3 AdA Abolel FolE wae Ao, AAA Ao FAE v
b Alolth W, “FA A gel't FU@ WAL ok £AA wAel A
AAE FT mst Ao, AT B

of g
98 wah AN J1E vhet gol, W AdxE WAPAA FFH Fo
8

ol

@

7}
(significant)” RS WA, A, dg=xsts AS on gt 2dnz A9
A7 AGA “AdsAe e 28 gnE AN FEst=rte HYE
o lolA Fa s EA ot}

AwrH oz W Al4ze] ‘Azt e RS Fa el
o] FAs} obd e HFrolojof s, o]ejdt Al el 9

e gAY F ddsA "k 53 FHdde WA visstA dHAY

o
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ol g AAEHE A1 AHNA VEstn Jed B A He oshH duk

Aol WA gelw FAe JFom AFARES wAR A Uk
FRA FelolA A AgEfEel Fol 20%7 34 2 I
SolA AN%d “AAEA” AAS ABsH: AR BoEA grn 49
S Qlek EF FAANNANE A AEA AFAFEe] 47 25%
Sol% oA AZeA AAL AdSE BN FAEA ol et
Web] el AFHY ol F AgATEe ANe Bal We oveln 48
Aele] wow AR At
22 AR AQAA) A Bhe WATFEe] Gyl wiel 9
A%tel FAAUG B QLA A TAD YAl nThE H2H
1

(De Minimis Notice)?Y9] FHAHE 913 10% AFEF&H FAAHNE

23) Commission Regulation (EU) No 330/2010 of 20 April 2010 on the application of Article 101(3) of
the TFEU to categories of vertical agreements and concerted practice.

24) Commission Notice on agreements of minor importance which do not appreciably restrict
competition under Article 81(1) of the TEC (now Article 101(1) TFEU).
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A6 A27 FA 23 (Chapter 2 Prohibition)
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Competition Commission Guidelines on Chapter 2 Prohibition, ©]3} “A|27%
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I. Introduction

1. The Historical Development of Malaysian Competition Law and Policy

A globalised domestic economy places much influence from an
internationalisation of competition law and convergence. In particular,
learning competition law and policy from other countries’ model laws has
become crucial in order to avoid any violation of competition law when
domestic companies have businesses in other jurisdictions. Therefore, it is
important to study diverse legal measures of competition law in other
competition jurisdictions because it is vital for international transactions
and also for proposals of better legal techniques, which can lead to
convergence or localised harmonisation. Since the first antitrust law
entered into force in the US in 1890, over 100 countries have adopted
competition law or its kind. In particular, quite a number of countries
have legislated or significantly amended competition laws for the last ten
years. When assessing newly adopted competition laws in the Asian
developing world, it is not difficult to observe adoption of legal
techniques from those in the Western countries, mostly the European
Union (EU) and the US.

Malaysia is not an exception. Malaysia has finally made its maiden
attempt to formally establish a legal regime of competition law. This
effort is evidenced in the recent enactment of Competition Act 2010 (Act
712; hereinafter, “the Act”). This Act came into force on 1 January, 2012.
The Competition Commission Act (Act 713; hereinafter, “the CCA”) was
also legislated and entered into force on the same day as of the Act. The

CCA defines the general positions of the Malaysian enforcement agency
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and other issues, such as enforcement and process. Through these
competition laws in Malaysia, the competition authority, the Malaysia
Competition Commission (“the MyCC”), was established. It is an
independent body that is recognised under the CCA. However, it is still
accountable to the Malaysian Ministry of Domestic Trade and Consumer
Affairs (hereinafter, “the Ministry”).

Similar to competition law regimes in other neighbouring countries
around Southeast Asian region, the Act strictly prohibits any
anti-competitive agreements and abusive conducts of market dominance
in Malaysia or outside of Malaysia when having an impact on the
Malaysian market, although the Act does not provide for competition law
regulation on merger control. Further, the Act statutorily and specifically
empowers the MyCC to implement and execute major statutory provisions
enshrined within the Act which also has the authority to provide various
competition law guidelines with regards to the substantive and procedural
provisions. The MyCC 1is, therefore, given the statutory authority to
assume the role as the legitimate advocate to promote a sound
environment for healthy market competition, thereby to improve the
national market economy in Malaysia, which may seem to be lacking
comparatively to neighbouring countries.

In addition to this feature, the MyCC is given the statutory obligation
to carry out general market monitoring duties. This includes the
initiatives to conduct periodical review and studies on matters relating to
the local market competition as well as existing sector—specific industries
to ensure adherence to the Act. On educational perspectives, the MyCC is
expected to create necessary and sufficient educational awareness and to

provide relevant education materials and opportunities to the segment of
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the public having close connection with competition for consumers and
other specific parties having an influential role in the local market.31)

Historically, competition law in Malaysia was developed on a
piecemeal process. It started with the implementation through quite a
number of legislations regulating certain business practices or commercial
activities which are levelled for the protection to the consumer interest or
public interest. A number of trading and consumer statutes affect
competition. Some of these statutes have introduced a concept of
competition, and the language of competition has been used in these
statutes. These laws and regulations include the Companies Act 1965
(Act 125), the Control of Supplies Act 1961 (Act 122), the Trade
Descriptions Act 1972 (Act 87), the Food Act 1983 (Act 281), the Hire
Purchase Act 1967 (Act 212), the Weights and Measures Act 1972 (Act
71), the Direct Sales Act 1993 (Act 500), and the Consumer Protection
Act 1999 (Act 599).

In relation to corporate M&A, some guidelines and a code apply, but
they do not deal with competition issues.32) With regards to the M&A,
Malaysia has not yet adopted any competition enforcement provision for
merger control. Thus, the Malaysian competition policymakers may face
potential demands for the adoption of legal provision on merger in the
Act in the near future.

Overall, this proves that, prior to the enforcement of the Malaysian
competition laws, there has already been a recognised need to enhance
market competition in the Malaysian economy. This was, in fact,

recognised in the Eighth Malaysia Plan 2001-2005, and this has been

31) http://www.mycc.gov.my/241_183/Web/WebPage/Role-of-MyCC/Role-of-MyCC.html (last visited 23 July
2012).

32) See Cheong May Fong, "Competition and Regulation of the Electricity Industry in Malaysia”. Antitrust
Bulletin, Vol.54, No. 1, 2009, p.67.
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re-affirmed in the Ninth Plan of 2006-2010.33

Furthermore, before the comprehensive implementation of the
Malaysian competition law, there were some efforts for legislation
regulating competition law. This can be traced back then in 1993 when
the Ministry began drafting a competition law legislation which was
envisaged under the provisions of the Trade Practices Bill (“the Bill”). It
was initially adopted from the examples of other Commonwealth
countries, such as the Australian Trade Practices Act 1974 and the New
Zealand Commerce Act 1986. In particular, Malaysia has the strong
influence from the Common Law tradition which shares strikingly similar
legal system as the Malaysian system of law. This Bill comprised of
sixty—nine sections and contained seven parts, such as of (i) the Trade
Practices Commission, (ii) substantially lessen competition, (iii)) M&A, (iv)
authorisation, (v) enforcement, (vi) remedies and appeal, and lastly, (vii)
general provision.

There are some differences between the Bill and the current
Malaysian competition acts. The Bill states that “no person shall enter
into a contract, agreement, arrangement or understanding containing a
provision that has the purpose or is likely to have the effect of
substantially lessening competition in a market”. However, the existing
Act does not include the expression of “substantially lessening
competition”. It goes on to provide a list of anti-competitive contracts or
agreements between competitors, such as fixing, controlling or
maintaining the price3¥ At face value, this concept seems to have

adopted a strong influence from the Common Law tradition, in particular,

33) Ibid. pp. 67-63.
34) Cheong May Fong, “ASEAN Competition Law Project (Draft): Malaysia Country Report”, (2001), pp.
9-10, available at http://www. jftc.go.jp/eacpf02/malaysia_r.pdf (last visited 23 July 2012).
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the US Clayton Act and the UK merger control.3® However, conversely,
in comparison with the existing competition laws in Malaysia, the draft
contained a merger control provision that includes pre-merger notification
procedure. During the time of examining the Bill, the Minister omitted the
provisions on the aspect of competition law for merger control. Except
for these two issues stated above, the recently adopted competition laws

encompass most of the statements that were provided in the Bill.

2. The Malaysian Economy and Competition Policy

The Malaysian economy has progressively developed since
independence from the British colony on 31 August 1957. In the early
70s, the Malaysian market was much shaped by the strong influence of
the trading market and industry that has prospered around the Asian
region. Malaysia's coastline is geographically and strategically located
along the busy shipping route for global maritime trading. Further,
blessed with substantial natural resources from its rich soil high in
quality mineral contents have all contributed to the flourishing Malaysian
economy. Then, the local market was much dictated by the Malaysians of
various minor ethnical descendants where they have gained significant
and recognisable market dominance over and above the rest.36 They
were then deemed to hold substantial controlling stake over the progress,
trading pattern and setting market trends in the local economy.

The utopian phenomenon was short-lived, in light of the social and

economical imbalances amongst the community. The government has

35) E.g., the UK Enterprise Act 2002, sec. 22(b), "substantial lessening of competition”.
36) See A. Chua, “World on Fire: How Exporting Free Market Democracy Breeds Ethnic Hatred and Global
Instability”, Doubleday Publishing, New York, 2003, p. 6.
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opted for the initiation to implement a policy to revise the whole
economical situation in the local market with an aim to eradicate poverty
within growing community in the local market. The New Economic Plan
(NEP)37) was introduced and adopted with the ultimate aim for national
unity and to create a healthy market with an equal and neutralised
distribution of wealth and to accentuate and minimise the economical
imbalances amongst the Malaysians whereby its policy objective also
extends to positively protect the interest and urbanised social-economic
status of the indigenous Bumiputra’® community.

The implementation of NEP brought along more positive participation,
interaction and cooperation. It has proven to have achieved significantly
in its policy objectives which made the Malaysian market more lucrative
and attractive. Having said that, these positive changes in the local
market inevitably brought along the result of an overly—protected group
at the expense of inter—ethnicity group who felt the impact. This was
partially due to the positive discrimination policy enshrined under the
NEP where commercial practices were exercised in non-competitive
manners. As a result of the underlying issues that have caused grave
concerns on the aspect of social justice within the society in Malaysia at
large, inter—ethnic tensions built on gradually pressing for the need to

adopt a fairer and merit-based policy to the NEP.39

37) See http://www.epu.gov.my/html/themes/epu/images/common/pdf/rmk/rmk3/chapt%201.pdf (last visited 1
August 2012).

38) Ethnicity in Malaysia is primarily categories into two main groups of people: the majority consist of
those having intimate and strong cultural affinities with the indigenous society named as ‘Bumiputra’ (this
words in Sanskrit connotes the ‘sons of earth’); on the minority consist of the people having lesser
cultural affinities with the indigenous society are classified as ‘Non-Bumiputra’ of Chinese, Indian and all
other communities made of Arab and Eurasians. See K.S Jomo, “Whither Malaysia's New Economy
Policy?”, Pacific Affairs, Vol. 63, No. 4, 1991, pp. 469-499.

39) For further detail, see Ibid, pp 469-499; C. McCrudden and S.G. Gross, “WTO Government Procurement
Rules and the Local dynamics of Procurement Policies: A Malaysian Case Study”, European Journal of
International Law, Vol. 17, No. 1, 2006, p. 162. See also
http://www.epu.gov.my/neweconomicpolicy?p_p_id=56_INSTANCE_Olak&p_p_lifecycle=0&p_p_state=normal&
p_p_mode=view&p_p_col_id=column-4&p_p_col_count=1&page=2 (last visited 1 August 2012).
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Despite the social policy development in Malaysia, its relatively small
market having a Gross Domestic Product (GDP) of an estimation of USD
248 billion in 2010 was automatically categorised as a middle-income
developing country4®) that has over the years transformed its economic
direction from a major exporter of manufacturing4) and commodities of
tin, rubber and oil palm to becoming the main provider in the service
industry, in particular4? making itself known internationally as a hub for
international Islamic finance centre.43)

Furthermore, a regulatory reform has taken place in Malaysia when
the government embarked on an ambitious privatisation programme since
the mid-1980s. Prior to this, the Malaysian regulations were fairly
extensive, especially after the early 1970s, but these were undertaken
chiefly to deal with poverty and wealth distribution issues. Furthermore,
the sectoral regulations in the pre-privatisation period were purely a
matter of “self-regulation” by the government. With privatisation, new
regulatory institutions and mechanisms were established in order to
regulate privatised entities. The distributions and mechanisms were
established to regulate privatised area; hence, competition became an
important regulatory concern. In the absence of a national competition
law and policy, a sectoral approach to competition regulation was adopte

d, 44 despite attaining a promising economic progress in the local market.

40) http://www.bnm.gov.my/files/publication/ar/en/2011/cp04.pdf (last visited 24 July 2012).

41) See Cassey Lee, “Competition Policy in Malaysia”, Centre on Regulation and Competition Working Paper
Series No. 683, June 2004, available at
http://www.competition-regulation.org.uk/publications; working_papers/WP68.pdf (last visited 24 July 2012).

42) Thid.

43) http://www.bloomberg.com/news/2010-09-08/malaysia-challenging—u-k-as—hub~for-sukuk-law-islamic—
credithtml; http://www.bis.org/review/r061106b.pdf (last visited 24 July 2012).

44) After the financial crisis in 1997 and 1998, the process of regulatory reforms became more challenging
due to industry consolidation and, in some cases, re-nationalisation. There were, thus, some concerns
arising from the foreseeable obstacles that Malaysian competition law was still at infancy stage. See also
Cassey Lee, “The Institutional and Policy Framework for Regulation and Competition in Malaysia”, CRC
International Workshop Paper, “Regulation, Competition, and Development: Setting a New Agenda”, p. 1,
http://www.researchgate.net/publication/23512228_The_Institutional_and_Policy_Framework_for_Regulation_an
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There were still existing active political initiations calling for a review of
the Malaysian economic policy to mirror a fairer distribution of economic
rights amongst the Malaysian community. As a result of the enunciation
that reflected the publics needs, a fair competition in the market would
probably be the panacea for healthy competitive market in Malaysia. As
such, one of the earliest concepts of competition law was reflected in the
fair trade practices in 1993 which was then promulgated by the Prime
Minister of Malaysia in the annual 2012 Budget Speech45 to reassess the
policy objectives already implemented in the Eighth and Ninth Malaysia
Economic Plans.46)

Therefore, the government has displayed a strong commitment to
seriously consider this matter and to further revise economic policies that
reflect healthier and fairer commercial practices, which is consistent with
the global standard of competition policy and law. Though the
implementation of Competition Act 2010, it took a rather lengthy time to
come into effect, but it was rather a good flexing of the Malaysian
government to display its serious commitment to creating a better
business environment where fair commercial practices are upheld whilst
anti—competitive practices are deterred and penalised.4? Despite the firm
footing to incorporate competition law into Malaysian legislation from the
initiation of the Plans to the actual implementation of competition law in

Malaysia, it was deemed rather sluggish in its development because the

d_Competition_in_Malaysia (last visited 23 July 2012).

45) See http://www.bnm.gov.my/files/budget2012_en.pdf (last visited 24 July 2012).

46) According to the speech of the Prime Minister of Malaysia, the Eighth Malaysia Plan charts the next
steps that Malaysia will to take be towards becoming a united and fully developed nation in our own
mould by the year 2020. In formulating this plan it has to consider the progress achieved, took stock of
our current position as well as the considerable challenges ahead. The strategies and programs presented
are aimed at putting the nation on a stronger footing and to more resilient and competitive. See
http://www.epu.gov.my/eightmalaysiaplan (last visited 24 July 2012).

47)  See Faizah Jamaludin, “No turning back Malaysian Competition Act”, available at
http://www.skrine.com/index.php?option=com_content&view=article&id=256& (last visited 24 July 2012).
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Act took an extended time to complete its trail. Seemingly, the way in
which the Act came into force gave an implied inference since there is
an obvious pressing need to implement the Act in order to ensure that
the Malaysia’'s competition law regime is compatible with the
neighbouring countries. The obvious reason was the result in a steep
decline in the input foreign direct investments into the country.4®)

Again, this was the result which reflected national economic policies
having the characteristic of overly protecting sectors that practically
contradict the fundamentals of fair competition in the Malaysian market.
All in all, this is an important test for the Malaysian competition
authority whether they can implement the law vigorously after

considering all the issues above.

3. The General Structure and Objectives of Malaysian Competition Law

and Policy

The Malaysian Competition Act contains six Parts and sixty-seven
Sections in total. Part I of the Act includes general commencement and
interpretation. This includes definition of terms in competition law
provisions. Further to which, Part II is the only part in the Act, which
comprises chapters that provide for the substantive provisions, reflecting
on competition law concepts and principles. Similar to that of the UK,
Chapter 1 of Part II prohibits anti—competitive agreement enshrined under
Chapter 1 heading under ‘Prohibition’. Chapter 2 of Part II relates to the
section stipulating commercial activities that are deemed to constitute an

abuse of dominant position. Further, Part II of the Act generally provides

48) See http://biz.thestar.com.my/news/story.asp?file=/2010/7/29/business/6752441&sec=business (last visited 24
July 2012).
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for all major legal measure for competition law implementation. Whilst
Chapters 3 and 4 provide for the legal provisions stipulating the study on
market review and followed by the exclusion on the entirety of the
application of the Act to the specific sectors of industries respectively.

Part III seeks to provide for the major procedural provision which
contains competition authority’s power, mode and method of conducting
an investigation upon receiving a complaint or direction from the Minister
on any anti—competitive commercial practices in the market. Moving on,
Part IV provides for the governing provisions on the MyCC’s findings
upon adjudication a complaint before them, these includes interim
measure, hearings, finding, and lenience procedure. Part V of the Act
includes provisions regulating appeal procedure to the Competition Appeal
Tribunal (hereinafter, “the CAT”). Lastly, Part VI states on the general
provisions of the Act which includes sanction provisions, such as general
penalty and rights of private action. Part VI also includes specific
ancillary provisions enshrined under first and second schedules of the
Act. These two schedules also form an integral part of the Act which
must be observed at all times whilst interpreting the applicability of the
Act.

Furthermore, a distinctive feature in the Act connotes that it carries
an extraterritorial application. Article 3 of the Act prescribes that
Malaysian competition law applies to any commercial activity, both within
and outside Malaysia where the commercial activity has an effect on
competition in the Malaysian market, although it is not applicable to the
commercial activity regulated under the sector—specific legislations, such
as telecommunications and energy. Under the Act, commercial activity

means any activity of a commercial nature but it should be noted that
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these activities do not include any activities in the exercise of
governmental authority.49

A closer look at the structure of the Act, it seems to appear that the
substantive provisions and language of the Act are very similar to those
of the UK and particularly the EU. The attention is drawn to the
expressions of prohibition and exemption provisions in the Act which are
almost identical to the EU’s approaches. Therefore, it can be implied that
the Malaysian competition lawmakers seem to have adopted the legal
techniques from the UK and also the EU. Although the Malaysian
competition law provision has a similar structure in substantive
provisions, there are some differences in the Act, comparatively to those
in the UK and the EU.

For example, the Act clarifies its objectives as stated in the preamble
of this Act unlike the competition acts in the UK and the EU. It explains
that Malaysian competition law aims to promote economic development by
promoting and protecting the process of competition, thereby protecting
the interests of consumers and to provide for matters connected
therewith. It further describes that the competition process encourages
economic and market efficiency, innovation and entrepreneurship that can
promote competitive prices, improvement in the quality of goods and
services and further improve consumers’ choices. In particular, it declares
that the Act is enacted to prohibit anti-competitive commercial conducts
exercised in Malaysia.

To conclude, the Malaysian competition lawmakers mimic closely on
the UK and EU legal measures in general, whilst they seem to consider

clear objectives of the Act, which can be the guidance for implementation

49) Sec. 3(4) of the Act.
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of law. This guidance may be crucial since the Malaysian competition
authority and courts lack the resources for interpreting the new
competition law. Like the Civil Law-based competition law models, such
as those in Korea, China, and Japan, it would be an alternative model for
the Malaysian competition policymakers in regulating and implementing
competition laws and policy based on the statement of competition law
objectives. In particular, one of the unique statements in Preamble of the
Act draws the emphasis of state economic development which is usually
mentioned in other Civil Law competition law provisions. Therefore, there
is no doubt that the ultimate aim of the Malaysian competition law is to
promote economic development, and this aim can be achieved by ensuring
the process of competition for consumer interests. Overall, the Act gives
the impression of learning from other competition law provisions in order
to ensure legal certainty with the blend of Common Law-based case law

development.
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II. Market Definition

1. Overview of Market Definition

Similar to competition laws in other countries, market definition in
Malaysia is an important step in application of competition law. Thus, the
MyCC defines the relevant market when investigating possible violations
of substantive provisions of Chapters 1 and 2 Prohibition. However, there
is no detailed explanation of market definition in the Act, but section 2 of
the Act illustrates the meaning of market in general. First of all,
“market” in the Act refers to a market in Malaysia or in any part of
Malaysia, which in fact categorises the geographic meaning. Further, it
states that, when this term is used in relation to any goods or services,
“market” also includes the one for the goods or services and other
substitutable ones, or otherwise competitive with. In other words, this
explanation indicates product market based on substitutability of any
goods or services.

In addition, the MyCC provides the Malaysia Competition Commission
Guidelines on Market Definition (hereinafter, “the Market Definition
Guidelines”). According to the Guidelines, the MyCC has a legislative
power to define the markets in which they are empowered to investigate
on matters of possible violation of Chapters 1 and 2 of the Act. In
particular, the definition of market promulgated in the Act connotes an
entirely different conceptual spectrum from the way in which enterprises
define the concept in accordance to respective business purposes.

The reason for defining a market for the competition law purposes is

to determine the degree of competition and market power in the relevant
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market. Therefore, the aim of having the Market Definition Guidelines
which include the test to define market purports to assist constructively
to all existing firms which can effectively compete with the product
where an anti-competitive act is being complained of. They also include
firms that can enter the market within a reasonable time, i.e., potential
competitors. In essence, a market under the context of competition law is
defined as the “relevant market”.50)

Similar to other countries’ regulation on market definition, in an
attempt to define a relevant market under the Malaysian provision, it
places a great emphasis in identifying all proximate substitutes for a
product under scrutiny. Goods or services can be substituted both on the
perspective from demand or supply. Therefore, it is possible to suggest
that the MyCC favours the general technique of market definition based
on the SSNIP test,5!) such as assessing on whether consumers are likely
or having an alternative to switch to other products.

Defining a relevant market allows the MyCC to identify all enterprises
competing against an enterprise where a complaint was lodged upon. In
particular, it is vital to determine whether an agreement is considered
prohibited conduct as envisaged under Chapter 1 of Part II. Therefore,
market definition is deemed vital to ascertain the presence of any
significant anti-competitive effect by the agreement in question. Moreover,
it allows the MyCC to determine whether an alleged anti-competitive
conduct by a dominant enterprise has violated conducts stipulated under
Chapter 2 through engaging itself in activities that “amounts to an abuse
of a dominant position in any market for goods and services”. In addition,

the reference to establishing dominance in a market requires the proof of

50) Para. 1.3 of the Market Definition Guidelines.
51) “SSNIP” is an abbreviation of ‘a small but significant and non-transitory increase in price test’.
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whether an enterprise retains substantial market power in a particular
market. All things considered, the Malaysian concept of market definition
in the context of enforcement of competition law is reasonable when
assessing the extent of liability upon conviction where the actual turnover

of an enterprise operating in a relevant market is determined.52)

2. The Hypothetical Monopolist Test

In assessing market definition, the Malaysian competition authority
adopts the “Hypothetical Monopolist Test (“HMT”)” as an assessment
standard for competition law enforcement. The HMT is widely accepted
and recognised around the world. This test provides that, upon defining
the market, it is followed by an analysis of the extent of actual
competition within that market. Subsequent to this step, the MyCC will
thereafter determine the exact market shares of the competitors;
scrutinise on the extent of ‘easy market access and entrance into a
relevant market by examining any possible entry barriers; and evaluate
the way in which competition is likely to cause an impact amongst
competitors, based on the price or product featured.53

A proper assessment to define a market is absolutely vital in
determining whether a firm alleged of possessing dominant position has
the likelithood to result in the presence of an anti-competitive conduct
that has an impact on the relevant market. From the enforcement
perspective, it allows the MyCC to quickly filter out complaints that
deserve further consideration. It is possible to draw some instances which

may involve competitors entering into a potentially anti-competitive

52) Para. 1.5 of the Market Definition Guidelines.
53) Para. 1.6 of the Market Definition Guidelines.
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agreement which has a relatively small market share. In this case, the
MyCC is likely to refrain from any further scrutiny on any agreement
prohibited under Chapter 1 “Prohibition” at the preliminary stage because
the effect of the agreement is likely to be insignificant.5¥
Notwithstanding, it should be noted that for a certain kind of horizontal
agreement, the so-called “hard-core cartel”, allows the MyCC the option
to determine any anti-competitive effect based on the market definition
and market share assessment.5)

In other words, in situations where it is deemed likely that conduct
will either have a significant adverse effect on competition from the
hard-core restrictions or that the enterprise does not possess substantial
market outside the scope of any hard-core category, the MyCC is not
required to define the market precisely. It should also be stressed that
defining a relevant market requires considerable practical judgment. In the
cases above, defining relevant market is usually exempted, especially in
cases where there is evidence to suggest that the relevant market is one
of the few possible market definitions and each of these market
definitions will result in the same competition assessment. This is
reasonable since a market definition assessment can incur unnecessary
administrative costs.56)

Part 2 of the Market Definition Guidelines illustrates the
implementation of the HMT. The procedural application of the HMT
provides a three-step process which starts by identifying the hypothetical
monopolist of the focal product. It is then followed by the examination on

whether a hypothetical monopolist of a market for the relevant product is

54) Para. 1.7 of the Market Definition Guidelines.
55) Para. 1.8 of the Market Definition Guidelines.
56) Para. 1.9 of the Market Definition Guidelines.

_75_

profitable and allows it to sustain for a price of the focal product of
5%-10% above the competitive price level. It will then be concluded by
the repetitive steps illustrated earlier.5”) In practice, market definition is
determined by two dimensions drawing from product and geographic
market. Whilst at other instances, these two aspects can be considered
simultaneously as one. In general terms, market definition will first be
considered in the parameters of product market and then followed by
geographic market.58)

In addition to the HMT, the MyCC has the ability to retrieve
economic evidence that is highly useful to indicate the relevant market,
such as market research surveys that deal with consumers willingness
and readiness to switch and opt for products according to changes in
product or service prices. The MyCC is further empowered to conduct
interviews with the business associations in the relevant industry as well
as interviews on initial complainant from aggrieved parties affected by
the unfair practices in the market. The MyCC is empowered to call for
private interviews with competitors and is also allowed to call for
evidence on switching costs (either real or perceived) where the affected
consumers had to switch to an alternative product. In addition, the MyCC
is given the authority to scrutinise similar price changes over a period of
time and price elasticity.59)

According to some commentators, applying the HMT accurately and
consistently is a complex exercise, even for very experienced competition
authorities. The MyCC thus acknowledges this problem in its Market

Definition Guidelines and states that market definition already adopted in

57) Para. 2.4 of the Market Definition Guidelines
58) Para. 25 of the Market Definition Guidelines.
59) Para. 2.6 of the Market Definition Guidelines.
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other countries may provide a useful starting point, although ultimately
local conditions will provide a better and clearer guide to MyCC's
determination of the relevant market. In this regard, given the similarities
in the laws between Malaysia and other Common Law-based legal
system, reported cases from Singapore, the UK and the EU are likely to

carry some persuasive force in adjudication.60)

3. Product and Geographic Market Definitions and Temporal Perspective

The Market Definition Guidelines specifically provide for two main
fundamentals to determine definition for the relevant market. These
include product and geographic markets. At first instance, as discussed
above, an important factor is whether the hypothetical monopolist can
maintain the SSNIP-tested price, and substitutability on demand-side is
equally important. In addition to demand side, the MyCC illustrates the
relevance from the perspective of the supplier to ascertain product market
definition. In this essence, it is to assess on whether enterprises are
likely to be prevented from charging higher prices if any other
enterprises not supplying the product concerned could easily switch
production or otherwise supply the focal product and its substitutes
within a short time period. In other words, the substitution may at times
occur from the supplier.

Therefore, the supply-side substitution can be perceived as a special
case of entry into a market that takes place quickly and effectively. This

generally occurs in less than one year of experiencing the impact on a

60) Lim Chong Kin, “Malaysia: First three sets of Guidelines issued under Malaysian competition law”, 14
May 2012 Drew & Napier Competition Law Update available at
http://conventuslaw.com/malaysiafirst-three-sets-of-guidelines-issued-under-competition-law (last visited
24 July 2012).
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scale that is large enough to affect market prices. It then follows that it
does not involve a substantial sunk investments, i.e. irrecoverable or sunk
cost of investment in the event of business failure. Hence, enterprises
that can potentially supply the product in less than one year would
normally be included in the definition of the relevant market.61)

Addition to the product market definition on the aspect of demand and
supply side, the Market Definition Guidelines provide for substantive
illustration on geographic market. It is to note that the term “market” is
carefully defined in section 2 of the Act as succinctly states for the
inclusion of a market in Malaysia or in any part of Malaysia. In other
words, other countries are not impliedly included as part of the definition
of the relevant geographic market.62) Similar to the definition on product
on the aspect of competition law, geographic market means a defined
area where consumers may substitute the products and the area which
encompasses sellers who are able to competitively sell the relevant
products.63)

The geographic scope of the market is, hence, defined by using the
same method adopted to analyse product market. When considering a
further definition of a certain geographic market, it is usually invoked by
identifying a relatively narrow geographic area, in other words the “focal
area”. This connotes the narrowest defined area in which a group of
products is identified in the product market definition, categorised as a
township or suburb. Then, the issues further revolve on whether there
are grounds to believe that a hypothetical monopolist of the group of

products identified in the relevant product market, operating in that focal

61) Para. 29 of the Market Definition Guidelines.
62) Para. 3.1 of the Market Definition Guidelines.
63) Para. 32 of the Market Definition Guidelines.
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area is likely to profitably increase the price by five per cent to ten per
cent above the competitive price.64

In addition to this SSNIP test, another consideration further provides
for the value of the product in relation to the transport or transaction
cost. Therefore, in essence, it is possible to draw the inference that the
higher the price of a product relative to the travelling cost, the greater
the likelihood and willingness of consumers are to travel farther for the
purchase of cheaper supplies.65 In particular, time is also considered as
another dimension which is a relevant factor to determine market
definition. Accordingly, the relevant product can be defined as the supply
of a certain product at a particular period or season, such as indicated in
peak and off-peak services.66) However, this scrutiny has rather limited
to very particular characteristic of the relevant product or service
concerned.

The methodology of the MyCC’s market definition guidance seems to
offer a certain level of legal certainty to market entities, practitioners, and
courts. In fact, there were neither drastic nor substantive changes from
the initial draft of the Market Definition Guidelines as compared with the
finalised Guildelines.6” To conclude, there was almost no controversy
with regards to the analytical structure of the MyCC’s Market Definition

Guidelines.

64) Para. 3.3 of the Market Definition Guidelines.
65) Para. 35 of the Market Definition Guidelines.
66) Para. 2.7 of the Market Definition Guidelines.
67) Lim Chong Kin, op. cit.
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III. Chapter 1 Prohibition

1. Prohibition of Anti-competitive Agreement and Individual Exemption

The substantive provisions of the Malaysian Competition Act seems to
appear as possessing striking similarities with those in the EU and other
countries heavily influenced by the EU, e.g. the UK and Singapore.63
According to section 4(1) of the Act, a horizontal or vertical agreement
between enterprisest9 is prohibited when their agreement, regardless of
its characteristic, carries the object or effect of significantly preventing,
restricting, or distorting competition in the relevant market. Then, section
4(2) goes further to describe essence of horizontal agreement carries the
object of preventing competition. This includes practices of (a) fixing
price or trading conditions; (b) sharing market or sources of supply; (c)
limiting or controlling production, market outlets or access, technical or
technological development, or investment; or (d) performing an act of
bid-rigging. As stated earlier, the agreements in section 4(2) are
categorised as hard-core restrictions that are normally prohibited under
the per se or quasi-per se rule.

However, similar to Article 101(3) of the Treaty on the Functioning of
the European Union (“TFEU”), section 5 of the Act provides for the
relief of liability for the competition law violation when the agreement
satisfies certain thresholds of having qualities that are (a) significant

identifiable technological, efficiency or social benefits; (b) benefits which

68) The Singapore competition lawmakers adopted quite a number of provisions from the UK law.

69) According to sec. 2 of the Act, enterprise means any entity that carries on commercial activities relating
to goods or services. In particular, a parent and subsidiary company shall be regarded as a single
enterprise where they form a single economic unit within which the subsidiaries do not have any power
to determine their actions on the market despite their separate legal entity.
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cannot occur without the relevant agreement; (c) proportionate detrimental
effect; and (d) no complete elimination of competition in respect of a
substantial part of the goods or services. Nevertheless, unlike the
provision of the EU individual exemption, it does not include fair share of
consumer benefit. However, the language of social benefit in section 5
can imply fair share of consumer benefit. The Act also provides
discretionary power of cancellation of exemption by the MyCC. Under
section 7(1) of the Act, the MyCC is allowed to withdraw its exemption
where there is a material change of circumstance after its grant of
exemption, or where an obligation is breached thereafter.

Moreover, similar to other competition law regimes, the competition
policymakers in Malaysia favour characteristic of having extraterritorial
application of the Act. The provision in section 3(1) of the Act clearly
provides for the application of the Act to any commercial activity, which
can extent to agreement, carried outside Malaysia where it has an effect
on the way in which the market competition is practised in Malaysia. In
addition, the MyCC provides guidelines for ensuring effective enforcement
with regards to Chapter 1 Prohibition, the Malaysia Competition
Commission Guidelines on Chapter 1 Prohibition (hereinafter, “Chapter 1
Guidelines”), thereby to illustrate priorities in competition agency’s
enforcement. The Chapter 1 Guidelines are not a substitute to the Act
but a mere guidance to assist in technical interpretation, which provide

for the direction by defining pertinent terms found in any agreement.
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2. The Definitions of Object and Effect of Agreement and Concerted

Practices

Under section 2 of the Act, “agreement” refers to any form of
contract, arrangement, or understanding between enterprises, and it also
includes a decision of any business association and concerted practices.
According to paragraphs 2.1 through 2.3 of the Chapter 1 Guidelines, the
meaning given under these paragraphs is further stunningly broad where
it includes both written and oral agreements. Having regard to the
definition illustrated above, competitors have to be extremely cautious in
communicating with one another in any mode of communication. This
includes communication in person, via telephone, letters, email or through
any other prescribed mode of communication. A hypothetical scenario
which might fall into this ambit usually revolves or starts with a casual
oral agreement between competitors over business lunches, in particular
the act of acknowledging to a commercial proposal for a price increase
without objection.

Moreover, the mere presence with competitors at any business
association  meetings where any act or conduct suggesting
anti—-competitive decision 1s on prima fiacie sufficient to constitute
evidence or legal implication on parties. Therefore, business associations
should be cautious and constantly notifying respective members to refrain
from any discussion in connection to the prohibited agreements under
section 4(2) of the Act, such as price fixing and sharing markets as
means to avoid any unintentional liability and undesirable consequences.
In this essence, trade and other associations generally have legitimate

purposes for promoting the competitiveness of their respective industry
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sectors. However, some other instances may suggest otherwise, which
carries the consequences of violating the Act.

Further, anti-competitive agreement means the one which has the
object or effect of significantly preventing competition in the market. In
particular, under paragraph 2.11 of the Chapter 1 Guidelines clarifies the
concepts of object in agreements. As provided under section 4(2) of the
Act, certain horizontal agreements with the object of engaging in cartel
practices are to be treated as having the object of significantly
preventing, restricting, or distorting competition. In this sense, “object” is,
however, not defined in the Act. Therefore, to ensure for a justified
competitive process, the MyCC is determined to carefully scrutinise the
types of “object” in an agreement. These include hard-core restrictions or
per se type agreements in the US, such as price-fixing, output
restriction, market sharing, and bid-rigging.

In most cases, the MyCC is unlikely to solely examine or ascertain
the actual common intentions of the enterprises, but rather takes the
initiative to carefully assess the true essence pursued by the apparently
alleged anti-competitive agreement. It is to note that, should the object of
an agreement is likely to have a significant anti-competitive effect, the
MyCC may, at its own discretion, decide on the ground that the
agreement contains an anti-competitive object.”® Hence, the MyCC is not
required to examine the anti-competitive effect of the agreement in
question when the object of the anti-competitive agreement is proved.

Conversely, although an anti-competitive object is unlikely to be

70) Para. 2.13 of the Chapter 1 Guidelines. See e.g., a recent MyCC's investigation on the Cameron Highlands
Floriculturist Association (CHFA) for price-fixing of flowers sold to distributors and wholesalers in
Malaysia. The decision of the MyCC is expected to be delivered before the last quarter of 2012,
http://www.mycc.gov.my/259_200_200_137/Web; WebEvent/News/MyCC-INVESTIGATES-ASSOCIATION
FOR-PRICE-FIXING.html (last visited 2 Aug. 2012).
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ascertained, the agreement may still violate the Act where it is later
found to result in an anti-competitive effect.’)

Lastly, it is also important to define the meaning of concerted practice
in the Act. According to section 2 of the Act, it refers to any form of
coordination between enterprises which knowingly substitutes practical
co-operation in order to avoid the risks of competition. These practices
include direct or indirect contact or communication between enterprises,
and its object or effect is either (a) to affect the conduct of one or more
enterprises; or (b) to disclose the course of conduct which an enterprise
has decided to accept where such disclosures would not have been made
under the normal conditions of competition.

With reference to paragraph 2.6 of the Chapter 1 Prohibition
Guidelines, concerted practices are generally related to some form of
informal co-operation, where parties knowingly enter into an informal
arrangement for practical co—operation or where their conduct is affected
as a result of such contact or communication. Therefore, it is to note
that competitors should be cautious in not attempting to blindly imitate
prices of competitors unless they can be proved that such conduct was
decided independently from other rivals with a proof of reasonable
explanation, such as a price increase of an input.

It remains tricky to examine any concerted practice under the existing
competition law provision due to the absences of any reported cases and
complaints at present. However, reasonable inference can be drawn from
cases occurred in the past. With regards to concerted practice, the

Pangkor-Lumut Ferry case in 200372) serves as the most appropriate case

71) Paras. 2.14-15 of the Chapter 1 Guidelines.
72) For further detail about the case, see Cassey Lee, “Competition Regulation in Malaysia” (2006), p. 6,
available at http://www jftc.go.jp/eacpf/06/6_01_05.pdf (last visited 23 July 2012).
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study for consideration and further deliberation. A price war, involving
two ferry providers operating between Lumut and the island of Pangkor
where the price of a ferry ticket went from RM 4 to RM 1 per trip,
confused and caused unnecessarily burdens on innocent consumers. The
price battle did not last for too long and the ticket price stabilised at the
end of fierce competition. Aftermath this incident, there was an immediate
public claim following this price change. Some critics argue that this
price increase was an outcome of the collusion between the two ferry
operators to avert the adverse consequences at the expense of the
consumers. After this price change, the government's response has been
haphazard, where the state government attempted to negotiate with the
companies with the intention to persuade them to reduce their prices but
this effort failed to resolve the problem. As a result, the state
government sought the intervention of the relevant ministry by issuing
more licences to create more competition in the market. Whether or not
the post-price war prices were the outcomes of collusion, it was a matter
of fact that remains unknown to many. Nevertheless, scholars argue that
the mere fact that there was indeed a price increase clearly indicates an
outcome of the exercise of market power by the two colluding
enterprises. It can be argued that competition law that prohibits collusion
would have been able to deal with this problem. However, in the absence
of a competition laws then, the only alternative left for the government

was opt to regulate the tariffs.

3. Anti-competitive Horizontal and Vertical Agreements

The Act defines the meaning of horizontal and vertical agreements.
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The Chapter 1 Guidelines also further illustrate on the interpretation of
horizontal and vertical agreement. According to section 2 of the Act,
“horizontal agreement” indicates an agreement between enterprises when
they operate at the same level in the production or distribution chain. A
horizontal agreement includes one at any stage of the production and
distribution chain that includes agreements between input producers, in
other words a clear indication of an agreement between competitors. On
the contrary, “vertical agreement” means the agreement between
enterprises at a different level.

Aforementioned, section 4 of the Act sets out the prohibited
agreement, either horizontal or vertical, which is considered as contrary
to the essence of the Act. Therefore, both horizontal agreement and
vertical agreement can be prohibited if they have an anti-competitive
object or effect which is significant on the market itself. It is then
important to highlight that agreements are prohibited only if they
significantly prevent, restrict or distort competition in the Malaysian
market. Hence, the way in which the MyCC is likely to interpret
“significant” is absolutely vital.73)

The word “significant” connotes for agreements entered between
parties carries the effect of more than a trivial impact, and this impact is
assessed in relation to the defined relevant market. This approach of
impact sets as “safe harbour” for otherwise anti-competitive agreements.
Accordingly, based on the general presumption, anti-competitive
agreements are considered significant if the enterprises are competitors
and their combined market share in the relevant market does not exceed

twenty per cent; or the parties to the agreement are not competitors, ie.,

73) Para. 3.3 of the Chapter 1 Guidelines.
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vertical agreements, where their individual market share is less than
twenty—five per cent in any relevant market.7®

The MyCC used to consider the market share threshold for exclusive
distribution agreements, with regards to territorial restrictions and
exclusive customer allocation agreements in its initial draft of the Chapter
1 Guidelines. However, the MyCC has removed the specific safe harbour
threshold of thirty per cent which was at first established in the draft of
the Chapter 1 Guidelines.” Furthermore, the conditions for claiming
exemption were provided under section 5 of the Act. The draft of
Chapter 1 Guidelines initially included an appendix which ensures further
elaboration of the analytical framework that the MyCC would use to
assess such claims for exemption. Nevertheless, this appendix was
withdrawn in its entirety from the final version of the Chapter 1
Guidelines. Probably, the existing provision for the general set of
twenty—five per cent market share threshold for all types of vertical
agreements would be beneficial and convenient for effective enforcement.
Overall, the changes from the original draft are provided in order to give
the MyCC more flexibility in its assessment of exemption claims.76)

This market-share based threshold is vital since it can offer some
degree of legal certainty to economic entities, practitioners, and courts,
though it is not legally binding. For example, in relation to the EU’s
vertical block exemption regulation, the guidelines that illustrate the set
of threshold on vertical agreement are more lenient than that of
horizontal agreement. Chapter 1 Guidelines, therefore, categorise horizontal

practices that falls within the ambit of section 4 of the Act as

74) Para. 34 of the Chapter 2 Guidelines.
75) Lim Chong Kin, op. cit.
76) Lim Chong Kin, op. cit.
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information sharing and restrictions on advertising.””? On the contrary, the
MyCC considers vertical agreements as less harmful to competition, and
it thus considers that anti-competitive vertical agreement usually exists
only if one of the parties has significant and sufficient market power that
could assert some level of influence over the other party to the
agreement.”)

However, vertical price-fixing is likely to be more anti-competitive
comparatively to non-price vertical agreements than other types of
vertical restraints, because vertical price restrictions limit the ability of
resellers to compete on price. On the contrary, vertical non-price
restrictions may be anti-competitive when they initiate to foreclose the
market in favour of competitors. When deciding whether a vertical
agreement significantly prevents, restricts or distorts competition, due
regard will thus be given to the market power of the enterprise imposing
such vertical restriction. In addition, the relevance of examining the
anti-competitive effect depends much on whether there are market entry
barriers and countervailing buyer power.7

Likewise, the MyCC is likely to take the approach for a strong stance
against minimum resale price maintenance (“RPM”) and decides that such
conduct amounts to hard-core-type anti-competitive. It is to note that
maximum or recommended RPM that serves as a means for collusion is
likely to be deemed as constituting an anti-competitive conduct.89) In
contrast, non-price vertical agreements may generally not be considered
to have a significant anti-competitive effect if the individual market share

of the seller or buyer does not exceed twenty—five per cent in the

77) Paras. 36-39 of the Chapter 1 Guidelines.
78) Paras. 3.11-3.12 of the Chapter 1 Guidelines.
79) Para. 3.13 of the Chapter 1 Guidelines.

80) Para. 3.14 of the Chapter 1 Guidelines.
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relevant market.8D)

Therefore, enterprises of vertical non-price restraints are likely to be
granted an exemption benefit where their market shares are below this
market share threshold, although enterprises with a minimum RPM, as a
hard-core restriction, are prohibited from receiving such benefit. Last of
all, the Chapter 1 Guidelines provide for the guidance to economic entities
with regards to other issues, such as intellectual property rights (“IPRs”)
and franchise agreements. According to the Chapter 1 Guidelines, it is
provided that the MyCC will publish the guidelines to cover both IPR and
the issues dealing with franchise agreements.82 As to date, these
guidelines have yet been published.

Some commentators concluded that the Chapter 1 Guidelines are
regarded as an analysis structure for assessing a claim for exemption
from the Chapter 1 Prohibition, as the Act provides that enterprises can
claim exception from section 4 of the Act under the individual and block
exemption provisions.83) In this stage, the Chapter 1 Guidelines are vital

for predicting the MyCC’s enforcement of Chapter 1 Prohibition.

4. Exemption Provisions and Leniency Programme

The relief of liability under section 5 of the Act can be granted
independently in three separate ways. These include (i) an individual
exemption as enshrined under section 6 of the Act; (ii) a block exemption
as provided under section 8 of the Act; or (iii) alternatively, a method by

invoking section 5 of the Act.89) As stated earlier, the Act provides for

81) Para. 3.17 of the Chapter 1 Guidelines.

82) Para. 4 of the Chapter 1 Guidelines.

83) Lim Chong Kin, op. cit.

84) Paras. 53.1-5.3.3 of the Chapter 1 Guidelines.
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the relief of liability under section 5 of the Act, ie, a statutory
exemption of the Act. Accordingly, enterprises may request an individual
exemption which can be granted subject to certain conditions, obligations
and for a limited duration as enshrined under section 5 through the
prescribed form and after payment of a fee.85 Then, the onus of proving
the benefits from the agreement in concern will now rest on the
enterprises. This provision is similar to Article 19 (2) of the Korean
Competition Act,30) which grants horizontal agreement, through the
Korean competition authority’s notification and authorisation method.

Some argue that the criteria of exemption provisions in the Act are
also very similar to the Net Economic Benefit test adopted in Singapore,
which in turn comes from the structure of the individual exemption
provision stated in Article 101(3) of the TFEU. In particular, it is
expected that a claim made under this exemption provision will similarly
require a robust scrutiny and a balancing of the pro-competitive and
anti—-competitive effects of the agreement in question. In the absence of
any established precedents on the approach which the MyCC might adopt
in the examination of claims, parties seeking to apply for such relief may
be guided to some extent by the approaches adopted in these
jurisdictions.8”) Parties are given the discretion to demonstrate that the
benefits claimed are in accordance with the criteria provided in section 5
of the Act. It is to note that, should there be a material change of

circumstances, breach or non-compliance to an imposed condition by the

85) Paras. 54-5.6 of the Chapter 1 Guidelines.

86) See http://unpanl.un.org/intradoc/groups/public/documents/APCITY/UNPANO11494.pdf (last visited 4 Aug.
2012). Article 19(2) The prohibition of paragraph (1) shall not apply, where unfair collaborative practices
are authorised as satisfying the requirements determined by Presidential Decree, where they are conducted
for the purposes listed in any of the following: industry rationalisation; research and technology
development; overcoming economic depression; industrial restructuring; rationalisation of trade terms and
conditions; or enhancement of competitiveness small and medium enterprises.

87) Lim Chong Kin, op. cit.
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MyCC during the prescribed period, an individual exemption can be
canceled to the entirety, or alternatively terms of individual exemptions
can be varied.

In addition, the MyCC is empowered to grant a block exemption to a
particular category of agreements as illustrated at paragraph 5.7 Chapter
1 Guidelines. These include vertical agreements in a particular industry.
Further, section 8(1) of the Act stipulates that, where the agreements,
falling within a certain recognised category of agreements, are likely to
be treated as agreements to which section 5 applies, the MyCC may then
grant an exemption to the particular category of agreements via a
published order in the Gazette. Thus, an agreement recognised within a
category specified in a block exemption is exempted from the application
of section 4 of the Act8¥ At this instance, the MyCC in granting the
block exemption reserves the discretion to impose any condition or
obligation as and when it deems fit and proper whilst taking into
consideration to which a block exemption can have an effect.89 Prior to
granting a block exemption, the MyCC is obliged to publish details of
relating to the exemption and is required to provide at least thirty days
from the date of publication to allow any submission by the public, where
such submission will be given due consideration.90)

The advantage of a block exemption is that similar agreements can be
examined simultaneously in which this allows the MyCC to provide an
effective overall assessment of anti-competitive impact and assessment of
the claimed benefits. Concurrently, this may relieve enterprises from

having to submit separate applications. However, similar to the measure

88) Sec. 8(3) of the Act.
89) Sec. 8(4) of the Act.
90) Sec. 9 of the Act.
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of individual exemption, a block exemption can be withdrawn or varied
where there is any material change, a breach, or non-compliance of an
imposed condition.9) Further to which, the MyCC is required to publish
details of such application to call for responds through submissions made
by members of the public.

To summarise, enterprises are now able to foresee and understand the
way in which section 5 of the Act is applied. Pursuant to an
investigation for breach under section 4 of the Act, parties being
investigated may rely on the relief of liability under section 5 of the Act.
Similarly, these benefits can also be claimed in the event of any
on—going litigation processes by private parties for a breach of section 4
of the Act.

It is to note that, for the time being, there is an obvious absence of
an EU-type block exemption regulation because Malaysia has adopted a
notification and authorisation method of block exemption instead of the
former, but the EU group exemption provision is seemingly more
beneficial and suitable to the society as a whole since it is likely to
reduce the litigation costs and at the same time offers legal certainty
based on market share as somehow established in the Chapter 1
Guidelines.

Finally, the Malaysian competition authority also provides for a
leniency programme as stated in section 41 of the Act. Section 41(1) of
the Act ensures a leniency regime, which allows for a reduction of up to
a maximum of 100 per cent of any penalties which would otherwise have
been imposed. This is available to any enterprise on conditions where (a)

they have admitted its involvement in an infringement of section 4(2) of

91) Para. 58 of the Chapter 1 Guidelines.
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the Act; and (b) provided information or other form of co-operation to
the MyCC which has significantly assisted, or is likely to significantly
assist, during the time of the identification or investigation.

Furthermore, a leniency regime can be apportioned in different
percentages of reductions available to an enterprise claiming for such
benefit. Conditions imposed for such reduction depend on (a) whether the
enterprise was the first to inform the MyCC on information of the
suspected infringement; (b) different stages of investigation at which (i)
an involvement was admitted or (ii) any information or other co-operation
was provided; or lastly, (¢) any other circumstances which the MyCC
considers fit and appropriate. In this instance, there is no clear statement
from the Act on whether any subsequent informer (i.e. second informer)
enjoys the equal benefit under the leniency regime as the first informer
to the MyCC. Therefore, it is foreseeable that this area will be further
developed through leniency enforcement in the future.

There is no doubt that the existing competition law provisions on
cartel under the Act are very technical and can be effective if the
Malaysian competition authority vigorously implements the cartel
provisions of the Act. In fact, it is possible that there are conflicting
economic policies which may influence pricing in the market. In
particular, there are various types of price regulations in the country,
such as the Price Control Act 1946, Supply Control Act 1961 and their
subsidiary legislations which empowered the Ministry to ration the supply
of selected goods and to control and stabilise prices in the country. It is
to note that these Acts have been adopted to stabilise prices of
essentially controlled items. Retail utility prices are also regulated by their

respective ministries. All changes in power as well as telecommunications
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tariffs also require the approval of the Minster of Energy,
Communications and Multimedia. These decisions are thus referred to the
Cabinet for approval.92)

This market price control can be harmful for competition policy in
general where excessive price control significantly stifle fair market
competition in Malaysia. Therefore, it is foreseeable that this poses as
one of the toughest hurdles for the competition lawmakers in Malaysia to

solve this conflict.

92) See Cassey Lee, “The Institutional and Policy Framework for Regulation and Competition in Malaysia”,
op. cit, p. 9.
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IV. Chapter 2 Prohibition

1. Prohibition on Abuse of Market Dominance

Under section 2 of the Act, “dominant position” means a situation
where one or more enterprises attain a significant market power capable
of adjusting prices, outputs or trading terms, without effective constraint
from competitors or potential competitors, i.e., without any loss incurred
on the enterprises engaged in conducts illustrated above. Section 10(1) of
the Act prescribes that an enterprise is prohibited from engaging, in any
conduct which could amount to an abuse of a dominant position in the
relevant market.

Furthermore, section 10(2) prescribes a list of conducts amounting to
exercising dominant position in a market. These include practices of (a)
directly or indirectly imposing unfair price or unfair trading condition; (b)
limiting or controlling production, market outlets or market access,
technical or technological development or investment to the prejudice of
consumers; (c) refusing to supply to a certain party; (d) applying
dissimilar conditions to equivalent transactions with other trading parties
to an extent that may (i) discourage market entry or expansion or
investment by an existing competitor; (ii) force from the market or
otherwise seriously damage an existing competitor which is no less
efficient than the enterprise in a dominant position; or (iii) harm
competition in any market in which the dominant enterprise is
participating or in any upstream or downstream market; (e) making the

conclusion of contract subject to acceptance by other parties of
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supplementary conditions which by their nature or according to
commercial usage have no connection with the subject matter of the
contract; (f) any predatory behaviour; or (g) buying up a scarce supply
of intermediate goods or resources required by a competitor where the
enterprise in a dominant position does not have a reasonable commercial
justification.

EU’s Article 102 of the TFEU does not provide Article 101(3) TFEU
type individual exemption clause in enforcement on abuse of market
dominance. However, unlike the EU, section 10(3) of the Act provides an
objective justification provision, by stating that it does not prevent an
enterprise in market dominant position and having reasonable commercial
justification or represents a reasonable commercial response from taking
active initiatives in the market entry or market conduct of a competitor.
However, section 10(4) of the Act further stipulates that the market share
of any enterprise above or below any particular level does not in itself be
regarded as conclusive as to whether that enterprise occupies, or does
not occupy, a dominant position in that market. This means that the
presumption of market dominance is determined on the basis of different

cases and scenarios.

2. Assessment of Market Dominance

Whether an enterprise is deemed as dominant depends on the
constraints imposed on the enterprise which includes existing competitors,
potential competitors. The types of constraints are the practices imposed
by buyers with significant power or the economic regulation imposed by

government such as price regulations. However, amongst others, market
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share is one of the crucial elements used to determine the parameters of
market power, though it is to note that this is not the only standard.93)
Likewise, an enterprise shall be presumed as dominant if it has a
significant market power in the relevant market in Malaysia. When
assessing the existence of dominance, the relevant market must be
defined in accordance with the Market Definition Guidelines in the initial
stage. This involves defining both the product market and geographic
market. Once the relevant market has been defined and determined, the
MyCC will then decide whether an enterprise has indeed acted in
dominant position.

Market share indicates the outcomes from existing competition in the
market. An enterprise that has a large market share normally obtains
that position by either succeeded in meeting demands of consumer as
compared with its competitor or by anti-competitive conduct. The MyCC
will then assess the way that enterprises compete in the market under
investigation and determine whether the existing market shares are the
result of vigorous competition.94

Nonetheless, even if an enterprise has achieved its dominance by
being efficient in the past, it may still be able to act anti-competitively
either for the time being or sometime in the future. As such, whilst
understanding the way in which dominance in the market is achieved, the
main task of the MyCC 1is to determine whether an enterprise has
significant market power at the time of investigation and whether the
enterprise has the ability to adversely affect competition contrary to the

Act9) As illustrated above, market share is the starting point in

93) Para. 2.7 of the Chapter 2 Guidelines.
94) Para. 2.8 of the Chapter 2 Guidelines.
95) Para. 2.9 of the Chapter 2 Guidelines.
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assessing dominance in the market, and the calculation of market shares
depends on the actual relevant market definition. Enterprises should be
aware of the way they define their position in the market and calculate
their market share for internal reporting because marketing purposes may
not be the relevant market as defined by the MyCC. Therefore,
enterprises may refer to the Market Definition Guidelines issued by the
MyCC for this purpose. In general, the MyCC will consider a market
share of sixty per cent is a likely indicative factor that an enterprise is
presumed to hold a dominant position in the relevant market. However,
other factors will also be taken into account simultaneously in assessing
dominance on whether there is easy entry into the market.%)

Market share can be measured in several ways, and it can be
calculated on the basis of value, volume, or production capacity which
provides as an indicator of the sales that is likely to increase in response
to any abuse of a dominant position in the market.9”) In addition to
market share, the MyCC is also required to consider other possible
factors in assessing dominance. These include the degree of product
differentiation, the possible response by buyers to price increases, and the
degree to innovation that influences competition.9)

The MyCC may finally consider a potential barrier to entry into the
market by a new entrant. Barriers to entry include economies of scale or
size and scope of economies. The MyCC is further required to examine
the existence of regulated entry, such as licensing requirements which
may limit the number of new entrants or is deemed likely to create

unnecessary difficulties for new entrants to satisfy entry criteria in the

96) Para. 2.12 of the Chapter 2 Guidelines.
97) Para. 2.15 of the Chapter 2 Guidelines.
98) Para. 2.16 of the Chapter 2 Guidelines.
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market. If that is the case, an incumbent may be able to act without any
constraint. It is further to note that there are other factors to consider,
such as limited access to necessary inputs or distribution outlets, network
effects, high sunk costs, conducts by incumbents, buyer power, and price

regulations.99)

3. Abusive Conducts by Market Dominant Firms

The MyCC provides for the Malaysia Competition Commission
Guidelines on Chapter 2 Prohibition (hereinafter, “Chapter 2 Guidelines”).
Similar to the implementation in other competition regimes, when
determining whether there is a breach in Chapter 2 of the Act, the
MyCC is procedurally bound to carry out a two-stage process. Firstly,
the MyCC is obligated to investigate on whether the enterprise holds a
dominant position in the relevant market. Secondly, should it be
affirmative, the MyCC assesses on whether the enterprise has abused
that dominant position in the market.100)

Instances of abusive conducts include imposing an unfair purchase or
selling price or other unfair trading condition; limiting or controlling;
refusing to supply; discriminating; forcing conditions; predatory behaviour;
and buying up scarce supply. Whilst the Act prohibits a dominant
enterprise from engaging in certain conduct that its non-dominant
competitors can do, the Act does not itself prohibit a dominant enterprise
from engaging in conduct that has a reasonable commercial justification
or is a reasonable commercial response to market entry or conduct by a

competitor.10D) In particular, market share cannot by itself be regarded as

99) Para. 2.18 of the Chapter 2 Guidelines.
100) Para. 1.2 of the Chapter 2 Guidelines.

_99_

conclusive of market dominance. Therefore, in the alternative, dominance
should be assessed in terms of the enterprises’ ability to act without
giving specific concern to competitor’'s responses or ability to dictate the
terms of competition in a market operation in Malaysia.102)

In general, competition law purposes, there are two different categories
of conducts that indicates on whether an enterprise has attained
significant market power. Firstly, “exploitative conduct” suggests on the
ability of an enterprise to maintain price above the competitive level for a
period of time without having to consider whether consumers are likely
to switch to other products or having the concern to consider the likely
effect of new competitors enter into the market. Secondly, “exclusionary
conduct” states on the ability of an enterprise to dictate the level of
competition in a market by preventing efficient new competitors from
entering or significantly harming existing equally efficient competitors by
either driving them out of the market or preventing them from effectively
competing in the market. Therefore, the ability of an enterprise to
indicate prices above the competitive level for a sustained period or the
ability to actually drive an equally efficient competitor out of business is
required to provide evidence suggesting that the dominant enterprise has
substantial market power.103)

In particular, the Act also includes possible application to collective
dominance. The Chapter 2 Prohibition makes it clear that dominance does
not simply limit to a conduct by a single enterprise but can also include
conduct of enterprises exercising significant market power collectively. As

modelled in the EU competition law, collective dominance cases are likely

101) Para. 1.4 of the Chapter 2 Guidelines.
102) Para. 1.5 of the Chapter 2 Guidelines.
103) Para. 2.3 of the Chapter 2 Guidelines.
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to be rare since collusion between independent enterprises could also
come under the ambit of the Chapter 1 Prohibition which covers
exclusionary conduct, such as collective boycotts. The MyCC, thus, is
strongly advised to carefully consider each complaint on its merits before
a decision is made. Nevertheless, there may normally be a breach of the
Chapter 2 Prohibition if two or more separate enterprises having
significant market power and acted similarly in a market and their
conducts effectively excluded an efficient competitor in the market.104

As stated above, there are two major types of abusive conducts in a
particular market, ie., exploitative and exclusionary abuses. Exploitative
conduct such as excessive pricing may result from structural conditions
in the market. The resulting excessive profits are not a reward for
innovation. Similar to other competition regimes, the MyCC may only be
concerned with excessive pricing where there is no likelihood that market
forces will reduce dominance because the MyCC is not a price regulator.
In determining whether prices are excessive, the MyCC will use several
criteria, the details of which may differ in accordance to respective
market trends. In principle, the MyCC may consider the actual price set
in relation to the costs of supply and other factors, such as the dominant
enterprises’ profitability.105

On the other hand, exclusionary conduct is the business practice that
prevents efficient competitors from competing in the market, thereby
driving out these efficient rivals. Exclusionary conduct should be assessed
in terms of its effects on competition. It focuses on the “effects” on the
competitive process and not its effects on competitors because effective

competition eliminates inefficient enterprises from the market. The MyCC

104) Paras. 2.21-2.22 of the Chapter 2 Guidelines.
105) Paras. 3.2-3.3 of the Chapter 2 Guidelines.

thus adopts an “effects—based approach” in assessing a potential abuse of
a dominant position. By adopting this approach, the MyCC ensures that
conduct which benefits consumers will not be prohibited and therefore
guaranteed that enterprises will have the incentives to compete amongst
one another on merits. When assessing the effect of exclusionary conduct,
the MyCC uses two main tests for assessing anti-competitive effects.
These include the scrutiny of (i) whether the conduct adversely affects
consumers and (ii) whether the conduct excludes a competitor that is just
as efficient as any other dominant enterprise in the market. As such,
whether there was in fact presence of an abuse by virtue of dominance
in the market depends on the particular facts of each case.

It should also be noted that, whilst certain kinds of conduct are
described as constituting abuse in Chapter 2, there are general catch-all
provisions prohibiting conduct that constitutes “any predatory behaviour
towards competitors”.106) It seems that the Malaysian competition
lawmakers also took into consideration on the issue of predatory
behaviour usually exercised by large firms. This distinctive provision is
unique since other competition regimes normally do not specify the
predation problem in the competition law statute.

Similar to other competition jurisdictions, Malaysia also provides for
the objective justification for market dominance cases. Accordingly,
dominant enterprises are not prevented from initiating positive steps
which are considered to have reasonable commercial justification or
represent a reasonable commercial response to the market entry or
market conduct of a competitor. However, the onus of proof to justify

this conduct rests on the enterprise’s claiming it.

106) Paras. 35-3.10 of the Chapter 2 Guidelines.
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Last of all, it would be worthy discussing a case that is relevant for
future enforcement of the Chapter 2 Prohibition. In particular, there have
been some cases regarding market entry issues prior to the competition
law legislation, and one of the examples is as following.107) There was a
case of predation between Malaysia Airlines (MAS) and Air Asia in the
aviation service sector. Before 2002, MAS was a de ficto monopoly in
the domestic airline market. However, its market position was threatened
when a new competitor, Air Asia entered into this market. Accordingly,
the domestic market became more competitive due to its presence. In
particular, Air Asia offered no—frills domestic flights at low prices, and
MAS reacted against this price cut by introducing its new pricing
strategy which offered a fifty per cent discount for ten seats in every
flight in order to compete with its new rival. Air Asia also responded to
the MAS’s predatory pricing scheme by establishing lower fares in 2002.
Despite the MAS’s claim for governmental intervention in this price war,
the government considered that the vigorous competition between them
was beneficial to the public. This case clearly highlights how the
authority may react to price war, especially when it is deeply related to

market entry.

107) Cassey Lee, “Competition Policy in Malaysia”, op. cit., p. 11

V. Enforcement: Procedure and Investigation

1. The Establishment of the Malaysia Competition Commission

The MyCC is deemed as an independent and impartial governmental
agency that was established under the CCA. The MyCC plays an
important role since it was created to safeguard and maintain an effective
legal enforcement regime on Malaysian competition law. The essence in
establishing the MyCC is to create a statutory body responsible in
guarding against potential infringements to the Act. Simultaneously, the
public assumes its role as to protect the proper and impartial execution
process of healthy market competition, thereby enhancing the underlying
overall benefits and prosperity to businesses, consumers and ultimately
the national economy in Malaysia.l08)

The crux of the CCA succinctly promulgates that the MyCC is
statutorily responsible to nurture and provide a positive drive force for
the creation, contributing to the competition culture in the Malaysia
business environment. Its role will be deemed credible and reliable as an
efficient functional authority as well as competent governmental agency
acknowledged for the high standard organisational strength and the
necessary capabilities in revamping the old business environment to
regulate for the reform on the business environment from a competition
aspect in the local market. In order to contribute to competition culture, it
further provides for the regulatory enhancement in the Malaysian market
which is much in line and consistent with internationally recognised

standards, i.e., the global standard in enforcement. Hence, the MyCC is

108) http://www.mycc.gov.my/241_188/Web/WebPage/Role-of-MyCC/Role-of-MyCC.html (last visited 23 July
2012).
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determined to create a mature competition culture by means of education
and creating awareness amongst the public in seeking to implement
competition law more effectively.109)

The composition of MyCC is stipulated under section 5 of the CCA.
The MyCC is statutorily required to set up a commission that consists of
the eligible members who are appointed by the Prime Minister upon the
recommendation of the Minister. They include a Chairman and four
members representing the government of which one of whom should be a
representative of the Ministry for the time being responsible for the
matters closely concerning domestic trade and consumer affairs.

Section 5 further provides for the inclusion of not less than three but
not more than five other qualified members, who possess the requisite
experience and knowledge in matters relating to business, industry,
commerce, law, economics, public administration, competition, consumer
protection or any other suitable qualification and credentials as the
Minister may determine from the pool of distinct professionals before
they are appointed formally to sit in a fully function for the competition
law enforcement in Malaysia.

Currently, the MyCC has ten members including Chairwoman, Tan Sri
Dato’ Seri Siti Norma Yaakob, a former chief judge of Malaya who
served as a High Court judge, an Appeal Court judge and a Federal
Court judge. The organisational chart of the current MyCC is as

following.110)

109)  http://www.mycc.gov.my/257_191_191/Web; WebPage/Vision-and-Mission/Vision-and-Mission.html ~ (last
visited 23 July 2012).

110) See http:”/mycc.gov.my/247_192_192/Web/ WebPage/Organisational-Chart/Organisational -Chart.html  (last
visited 23 Aug. 2012).
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Under section 14 of the CCA, the MyCC is given the full discretion
statutorily to establish any committee to deal with the deliberation
complaints of any alleged anti-competitive conduct in the market as the
MyCC deems to fit, proper, and expedient to constructively assist it in
the performance of its functions and execution of statutory duty as

enshrined under the competition laws.

2. Functions and Powers of the Malaysia Competition Commission

In order to ensure that the principles of competition law is properly
upheld, the function of the MyCC is crucial as the governing body
monitoring the market to maintain fair competition amongst competitors.
As such, the function of the MyCC has been specifically promulgated in
section 16 of the CCA to assume the important role in advising the
Minister or any other public or regulatory authority relating to all matters
concerning competition practices in the market. In addition to that, the
MyCC is responsible to ensure that the Minister is aware with the actual

or likely anti-competitive effects of the current or likely proposed

- 106 -



legislation on competition law in the local market, which is given the
task to make recommendations and suggestions to the Minister. So far as
it is appropriate, the MyCC is also responsible to advise the Minister on
international agreements, covenants or treaties relating to competition
matters. Further, in the event of an infringement, the MyCC is
empowered to implement and take active steps to execute and enforce the
provisions enshrined under the competition laws.

The MyCC has also the authority to issue guidelines in relation to the
implementation and enforcement of competition laws in which it is to act
as the advocate for competition matters and guardian to ensure fair
competition. In a certain situation where it is appropriate, the MyCC is
given authority to carry out general studies and analysis therein relating
to the issues connected and relevant to competition in the Malaysian
economy or particular sectors of the Malaysian economy. Further, the
MyCC is responsible to compile all pertinent and relevant information for
its proper performance by publishing or other modes of publication to
raise awareness amongst persons or entities engaged or likely to engage
in commerce or trade as well as amongst the public where information
concerning competition laws and the manner in which the MyCC is likely
to execute its functions under competition laws.

The MyCC is also vested with the duty to inform and educate the
public in regards to the ways in which competition is beneficial to
consumers at large and to the economy of Malaysia. The MyCC has to
consider this based on certain factors to evaluate the viability of matters
prior to making the necessary recommendations to the Minister on
potential reforms and modification to competition laws or the method in

which competition law is to be implemented and preferred. Lastly, the

MyCC is responsible to implement such activities and execute these
matters as they are deemed necessary, advantageous, and proper for an
effective administration of the MyCC.

Section 17 of the CCA further prescribes the scope of powers where
the MyCC could duly exercise. It succinctly states that the MyCC has
the absolute authority to execute and implement all matters and practices
necessary or expedient for or in connection with the performance of its
functions under competition laws. Notwithstanding, without jeopardising
the generality of that, the powers of the MyCC have been extended to
include the authority to utilise all of its movables and immovable property
in any manner as it deems fit, proper and expedient. The power includes
imposition of penalty for the infringement of the provisions of competition
laws as to ensure consistency with fundamentals of competition law in
the market. Under the CCA, they have the empowered with the ability to
impose any forms of fees or charges for services rendered by the MyCC.
They could also appoint agents, experts or consultants as it deems to fit
for assisting the MyCC in the performance of its due functions.

Besides, the MyCC has the authority to grant loans, scholarships and
advances to its employees based on specific purposes and terms with the
approval from the Minister. The MyCC is statutorily obliged to pay
remuneration, allowances and other expenses of the members of the
MyCC. Further, it is responsible in the formation and implementation of
programmes for the proper and effective performance of the MyCC's
functions. This includes programmes for human resource development,
funding and co-operation and to co-operate and coordinate with any
corporate body or government agency for the purpose of performing the

MyCC’s functions. The MyCC’s function also extends to having the

- 108 -



authority to compel parties to provide information by enterprises to assist
the MyCC in the performance of its tasks and all other incidental
functions in relation to the MyCC’s due functions and powers.

It is to note that one of the unique features of the MyCC's
enforcement structure reflects on the relationship with the Minister. As
provided under section 18 of the CCA, the MyCC is accountable to the
Minister, in which the Minister retains the liberty to provide a written
direction to the MyCC of a general character that is consistent with the
provisions of the competition laws. There are in relation to the
performance of the functions and powers of the MyCC which shall give

effect to such directions.

3. Investigation and Enforcement by the Malaysia Competition

Commission

With regards to investigation by the MyCC, according to section 14 of
the Act, it may conduct an investigation as it thinks expedient where it
has reason to suspect that any enterprise has infringed or is infringing
any provision under the Act or any person has committed or is
committing any offence under the Act. The MyCC should, on the
direction of the Minister, investigate any suspected infringement or
charge of an offence under the Act. In particular, section 15 of the Act
covers the issue of complaint to the MyCC. Under this provision, the
MyCC may, where there is a complaint by a person, start an
investigation on any enterprise, agreement or conduct that has infringed
or is Infringing competition law provisions or against any person who

has committed or is committing any offence under the Act. In order to

proceed this investigation, the complaint needs to specify the person and
details of the alleged infringement or offence.

In relation to the closing of an investigation, section 16 prescribes
that, if a complaint has been made to the MyCC under section 15, the
MyCC may make enquiries on the complainant for the purpose of
deciding whether it should continue to investigate the matter concerned.
After such enquiries, if the MyCC decides not to investigate such
complaint, it must inform the complainant of the decision and the reasons
for the conclusion. However, the MyCC may, after deciding to investigate
the complaints under section 15, at any time, decide to close an
investigation of an infringement under this Act, if it is of the opinion
that (a) it would be inappropriate to continue the investigation in view of
the provision of an undertaking pursuant to section 43;11D or (b) in all
the circumstances the continuation of the investigation would not
constitute the making of the best use of the MyCC’s resources. Last of
all, when deciding to close an investigation, the MyCC should publish a
statement that the investigation has been closed, and set out a brief
summary of the reasons for closing investigation.

Section 17 ensures the power of investigation. According to this,
MyCC officers have the powers of investigation and enforcement. It is
also declared that, for the purposes of the Act, the MyCC officers

investigating any charge of an offence can have all or any of the powers

111) Sec. 43 (1) The Commission may, subject to the conditions that the Commission may impose, accept
from an enterprise an undertaking to do or refrain from doing anything as the Commission considers
appropriate; (2) If the Commission accepts an undertaking under subsection (1), the Commission shall, in
relation to an infringement, close the investigation without making any finding of infringement and shall
not impose a penalty on the enterprise; (3) Any undertaking accepted by the Commission under this
section shall be a document available for inspection by the public in a manner determined by the
Commission; (4) The provisions of any undertaking accepted by the Commission under this section shall
be enforceable by the Commission as though those provisions had been set out in a decision given to the
enterprise providing that undertaking pursuant to section 40.
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of a police officer in relation to police investigation in seizable cases as
provided for under the Criminal Procedure Code (Act 593). Under section
18, the MyCC also has the power to require provision of information.
Therefore, the MyCC may, by notice in writing, require any person
whom the MyCC believes to be acquainted with the facts and
circumstances of the case (a) to provide or produce to the MyCC, within
the period and in the manner specified in the notice, any information or
document which is relevant to the performance of the MyCC’s powers
and functions; or (b) to make a statement to the MyCC providing an
explanation on any information or document referred to in paragraph (a)
within the period and in the manner specified in the notice.

In relation to the issue of confidentiality!l?) in the investigation
procedure, section 21 of the Act articulates that any person who discloses
or makes use of any confidential information with respect to a particular
enterprise or the affairs of an individual obtained by virtue of any
provision of this Act commits an offence. However, it is allowed for
disclosure of information where (a) the disclosure is made with the
consent of the person from whom the information was obtained; (b) the
disclosure is necessary for the performance of the functions or powers of
the MyCC; (c) the disclosure is reasonably made during any proceedings
under the Act provided that such disclosure is not made against any
direction by the MyCC or the CAT before which the proceedings are
taking place; (d) the disclosure is made in connection with an
investigation of an infringement or an offence under this Act; or (e) the
disclosure is made with the authorisation of the MyCC to any competition

authority of another country in connection with a request by that

112) “Confidential information” means trade, business or industrial information that belongs to any person,
which has economic value and is not generally available to or known by others.

country’s competition authority for further assistance.

4. Decisions by the Malaysia Competition Commission

Part IV covers the issues of MyCC decisions. In particular, the
provision of interim measures, section 35 of the Act, applies if the MyCC
has commenced but not completed an investigation. If the MyCC has
reasonable grounds to believe that any prohibition under this Act has
been infringed or is likely to be infringed and the MyCC considers that it
is necessary for it to act under this section as a matter of urgency for
the purpose of (a) preventing serious and irreparable damage, economic or
otherwise, to a particular person or category of persons; or (b) protecting
the public interest, it may give such direction as it considers to be
appropriate and proportionate for that purpose. A direction given under
this may include requiring or causing any person (a) to suspend the
effect of, and desist from acting in accordance with, any agreement
which is suspected of infringing any prohibition under Part II of the Act,
the substantive provisions; (b) to desist from any conduct which is
suspected of infringing any prohibition under Part II, or (c) to do, or
refrain from doing, any act, but which should not require the payment of
money.

Prior to giving a direction, the MyCC is required to (a) serve a
written notice to the person to whom it proposes to give the direction;
and (b) give that person an opportunity to make written representations
within a period of at least seven days from the date of the written
notice. A notice under this provision should indicate the nature of the

direction which the MyCC proposes to give and its reasons for giving the
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direction. Also, the MyCC may at any time withdraw a direction given.
Without prejudice to this, any direction should cease to have effect (a) on
the date of the decision by the MyCC upon completion of the
investigation; or (b) twelve months from the date the direction was
given, whichever is earlier.

Section 36 then deals with the MyCC’s proposed decision. If, after the
completion of the investigation, the MyCC proposes to make a decision to
the effect that one of the prohibitions under Part II has been or is being
infringed, the MyCC should give a written notice of its proposed decision
to each enterprise that may be directly affected by the decision. The
notice should (a) set out the reasons for the MyCC’s proposed decision in
sufficient detail to enable the enterprise to whom the notice is given to
have a genuine and sufficient prospect of being able to comment on the
proposed decision on an informed basis; (b) set out any penalties or
remedial action that the MyCC proposes to apply; and (c) inform each
enterprise to whom the notice is given that the enterprise may, within
such reasonable period as may be specified in the notice, (i) submit
written representations to the MyCC; and (ii) indicate whether it wishes
to make an oral representation before the MyCC.

Under section 39 of the Act, where the MyCC has made a decision
that there is no infringement of a prohibition under Part II, the MyCC
should, without delay, give notice of the decision to any person who is
affected by the decision stating the facts on which the MyCC bases and
its reason for making the decision. However, if the MyCC determines
that there is an infringement of a prohibition under Part II, it (a) shall
require that the infringement to be ceased immediately; (b) may specify

steps which are required to be taken by the infringing enterprise, which

appear to the MyCC to be appropriate for bringing the infringement to an
end; (c) may impose a financial penalty; or (d) may give any other
direction as it deems appropriate. The MyCC should, within fourteen days
of its making a decision under Part IV, notify any person affected by the
decision. The MyCC should prepare and publish reasons for each decision
it makes under this section. A financial penalty shall not exceed ten per
cent of the worldwide turnover of an enterprise over the period during
which an infringement occurred.

Finally, section 42 stipulates enforcement of direction or decision of
the MyCC. The MyCC may bring proceedings before the High Court
against any person who fails to comply with a direction given by the
MyCC under section 35, the interim measure provision, or a decision
under section 40, the finding of infringement provision. If the High Court
finds that the person has failed to comply with the direction or decision
by the MyCC, the High Court can make an order requiring the person to
comply with the direction or decision. Where the High Court finds that
the failure to comply with the decision includes a failure to pay a penalty
within the specified period, the High Court should, in addition to ordering
that person to pay the penalty, order the person to pay interest at the
normal judgment rate running from the day following that on which the
payment was due. Any breach of an order of the High Court made
pursuant to this section should be punishable and treated as a contempt

of court.

5. The Competition Appeal Tribunal

Part V of the Act is the provision for the Competition Appeal
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Tribunal (“the CAT”). With regards to the establishment of the CAT,
section 44 of the Act states that it has exclusive jurisdiction to review
any decision made by the MyCC. Under section 45, the CAT consists of
a President and between seven and twenty other members appointed by
the Prime Minister on there recommendation of the Minister.

Section 51 of the Act illustrates the appeal to the CAT, and it
stipulates that a person who is aggrieved or whose interest is affected by
a decision of the MyCC may appeal to the CAT by filing a notice of
appeal to the CAT. A notice of appeal should be made in writing to the
CAT within thirty days from the date of the MyCC decision, and the
appellant should give a copy of the notice to the Chairman of the MyCC.
The notice of appeal should state in summary form the substance of the
decision of the MyCC appealed against, and it should contain an address
at which any notices or documents connected with the appeal may be
served upon the appellant or upon his advocate and shall be signed by
the appellant or his advocate. In particular, according to section 53 of the
Act, pending the decision of an appeal by the CAT, a decision of the
MyCC should be valid, binding and enforceable except where a stay of
the decision of the MyCC has been applied for by the appellant and
granted by the CAT. An application for a stay of decision should be in
writing and made to the CAT on or after the day on which the notice of
appeal has been filed with the CAT.

Under section 54 of the Act, every proceeding of the CAT should be
heard and disposed of by three members or such greater uneven number
of members of the CAT as the President may in any particular case
determine. Regarding the powers of the CAT, section 57 prescribes that

the CAT has power (a) to summon parties to the proceedings or any

other person to attend before it to give evidence in respect of an appeal;
(b) to procure and receive evidence on oath or affirmation, whether oral
or documentary, and examine all such persons as witnesses as it
considers necessary; (c) where a person is so summoned, to require the
production of any information, document or other thing in his possession
or under his control which the CAT considers necessary for the purposes
of the appeal; (d) to administer any oath, affirmation or statutory
declaration, as the case may require; (e) where a person is so summoned,
to allow the payment for any reasonable expenses incurred in connection
with his attendance; (f) to admit evidence or reject evidence adduced,
whether oral or documentary, and whether admissible or inadmissible
under the provisions of any written law for the time being in force
relating to the admissibility of evidence; and (g) to generally direct and
do all such matters as may be necessary or expedient for the expeditious
decision of the appeal.

Section 58 provides that decision of the CAT, on any matter, shall be
determined on a majority of the members. The CAT may confirm or set
aside the decision which is the subject of the appeal, or any part of it,
and may (a) remit the matter to the MyCC; (b) impose or revoke, or
vary the amount of, a financial penalty; (c) give such direction, or take
such other step as the MyCC could itself have given or taken; or (d)
make any other decision which the MyCC could itself have made. A
decision of the CAT is final and binding on the parties to the appeal.

For the last, section 59 of the Act includes the enforcement of the
CAT’s decision. It states that a decision given by the CAT may, by
leave of the High Court, be enforced in the same manner as a judgment

or order to the same effect, and where leave is so given, judgment may
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be entered in terms of the decision. Overall, this system of appeal to the
CAT is very similar to the UK or its influenced competition regime, such

as India.l13)

113) E.g., Part II of the UK Enterprise Act 2002 on the Competition Appeal Tribunal.

VI. Conclusions

Prior to the competition law legislation in Malaysia, many argued that
the reasons why Malaysia had to develop a national competition law are
the same as those in other countries. In the absence of a comprehensive
national competition law, it would be difficult to expect healthy business
conduct in the market since large firms can raise product prices, thereby
harming consumers and can also lower the qualities of goods and
services. Therefore, it was predictable that the Malaysian government
acknowledged the importance of promoting competition through
competition law legislation.114)

Earlier than the Malaysian competition law legislation, quite a number
of critics argued that the regulation and competition framework in
Malaysia was very fragmented because competition regulation was at a
nascent stage at that time. Most regulations on economic activities in
Malaysia used to aim to achieve socio—economic goals, such as
eliminating poverty problem or re-distribution of wealth. Therefore,
traditionally, some trade-offs between competition and the achievements
of socio—economic aims seemed inevitable. Accordingly, industrial and
trade policies to protect local industries for raising national champions by
means of public restraints on trade may come into conflict with the
objectives of competition regulation in Malaysia.l15 Therefore, it is not an
easy task for the Malaysian competition lawmakers to establish a
competition-only or competition-focused policy. There should be a long

way to go for further development.

114) Peter J. Lloyd, “A Competition Policy for Malaysia?”, Malaysian Journal of Economic Studies, Vol. 38,
Nos. 1 & 2, 2001, pp. 83-&.

115) Cassey Lee, “The Institutional and Policy Framework for Regulation and Competition in Malaysia”, op.
cit.,, p. 12.
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In the unfledged stage of competition law enforcement, one should
thus expect basic applications for vigorous competition in the market,
thereby focusing on the prevention of hard-core restrictions. Therefore,
amongst all, one of the most pertinent tasks on the MyCC is to conduct
detailed investigation upon receiving a complaint claiming the presence of
anti-competitive practices that may violate the Chapters 1 and 2
Prohibition. The investigation encompasses the obligation to define the
relevant market and to ascertain on whether there is a prima facie case
which justify for further investigation in order to ensure the competitive
process.

With regards to legal traditions to competition policy, one may enquire
on the link between competition policy or law and certain legal traditions.
In particular, when looking at adopting competition law and policy in
developing countries, one can observe some similarities and also
differences between the origins and transplant cases, particularly when in
transplant cases involving colonised countries. Another factor is also
related to foreign pressure on competition law legislation for free trade.
For example, some scholars argue that Civil Law countries, such as
Japan and Germany, have adopted the US model of competition law after
the Second World War. Accordingly, in this case, legal tradition may not
have a one-to-one relationship with a competition law type. Nevertheless,
when examining other countries that had adopted competition law without
foreign pressure, they usually retain more choices in adopting various
legal techniques. Of course, certain legal tradition influences the numerous
aspects of implementation of competition law, major contents of law,

enforcement structure, process and remedies including sanctions.116)

116) See e.g., Cassey Lee, “Legal Traditions and Competition Policy”, Quarterly Review of Economics and
Finance, Vol. 45, 2005, pp. 248-249.

Malaysia has a Common Law tradition due to the colonial influence.
However, the Malaysian competition lawmakers have sufficient time to
deliberate and consider models of competition law in other jurisdictions.
There is no doubt that the framework of the statutes and guidelines
follow the examples of the Common Law legal system at this stage.
However, when the number of cases increases, detailed measures are
favoured and inclined to adopt examples and cases in the EU and
Northeast Asian countries. One of the evidences from Asian countries’
influence is that the Malaysian competition law articulates its objective as
to promote state economy through ensuring competitive process in the
market. Of course, there are a number of competition law issues, such as
the absence of merger control provision and sector—specific exemption
regulation in Malaysia. However, the Malaysian competition authority and
courts have a potential of better competition law choices by means of
adopting diverse legal techniques, and the MyCC will further develop its

competition policy through vigorous enforcement.
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PART 1I
ANTI-COMPETITIVE PRACTICES
Chapter 1

Anti-competitive agreement

Prohibited horizontal and vertical agreement
4, (1) A horizontal or vertical agreement between enterprises is prohibited
insofar as the agreement has the object or effect of significantly
preventing, restricting or distorting competition in any market for goods
or services.
(2) Without prejudice to the generality of subsection (1), a horizontal
agreement between enterprises which has the object to—
(a) fix, directly or indirectly, a purchase or selling price or any other
trading
conditions;
(b) share market or sources of supply;
(c) limit or control—-—
(i) production;
(ii) market outlets or market access;
(iii) technical or technological development; or

(iv) investment; or
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(d) perform an act of bid rigging,
is deemed to have the object of significantly preventing, restricting, or
distorting competition in any market for goods or services.
(3) Any enterprise which is a party to an agreement which is prohibited

under this section shall be liable for infringement of the prohibition.

Relief of liability

5. Notwithstanding section 4, an enterprise which is a party to an
agreement may relieve its liability for the infringement of the prohibition
under section 4 based on the following reasons:

(a) there are significant identifiable technological, efficiency or social
benefits directly arising from the agreement,;

(b) the benefits could not reasonably have been provided by the
parties to the agreement without the agreement having the effect of
preventing, restricting or distorting competition;

(c) the detrimental effect of the agreement on competition is
proportionate to the benefits provided; and

(d) the agreement does not allow the enterprise concerned to eliminate
competition completely in respect of a substantial part of the goods or

services.

Individual exemption

6. (1) An enterprise may apply to the Commission for an exemption with
respect to a particular agreement from the prohibition under section 4.

(2) The Commission may, by order published in the Gazette, grant the
exemption if, in the opinion of the Commission, the agreement is one to

which section 5 applies.

(3) An exemption granted under this section is referred to as an
“individual exemption”.
(4) The individual exemption granted by the Commission may be — -

(a) subject to any condition or obligation as the Commission considers
it appropriate to impose; and

(b) for a limited duration as specified in the order.
(5) An individual exemption may provide for it to have effect from a date

earlier than that on which the order is made.

Cancellation or variation of individual exemption
7. (1) If the Commission is satisfied that—
(a) there has been a material change of circumstance since it granted
an individual exemption; or
(b) an obligation has been breached, the Commission may, by order
published in the Gazette—
(i) cancel the individual exemption;
(ii) vary or remove any condition or obligation; or
(iii) impose additional condition or obligation.

(2) If the Commission is satisfied that—

(a) the information on which the Commission based its decision to
grant an individual exemption is false or misleading in a material
particular; or

(b) any condition has been breached, the Commission may, by order
published in the Gazette, cancel the individual exemption.

(3) Any action taken by the Commission under subsection (1) shall have
effect from the date the order is made.

(4) An individual exemption which is cancelled —
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(a) by virtue of paragraph (2)(a) shall be void ab initio or (b) by
virtue of paragraph (2)(b) shall have effect from the date the condition is

breached.

Block exemption

8. (1) If agreements which fall within a particular category of agreements
are, in the opinion of the Commission, likely to be agreements to which
section 5 applies, the Commission may, by order published in the Gazette,
grant an exemption to the particular category of agreements.

(2) An exemption granted under this section is referred to asa “block
exemption”.

(3) An agreement which falls within a category specified in a block
exemption is exempt from the prohibition under section 4.

(4) The Commission in granting the block exemption may impose any
condition or obligation subject to which a block exemption shall have
effect.

(5) A block exemption may provide that—

(a) if there is a breach of a condition imposed by the block
exemption, the Commission may, by notice in writing, cancel the block
exemption in respect of the agreement from the date of the breach;

(b) if there is a failure to comply with an obligation imposed by the
block exemption, the Commission may, by notice in writing, cancel the
block exemption in respect of the agreement;

(c) if the Commission considers that a particular agreement is not one
to which section 5 applies, the Commission may, by notice in writing,
cancel the block exemption in respect of the agreement from such date as

the Commission may specify;

(d) the block exemption shall cease to have effect at the end of a
period specified in the order; or
(e) the block exemption is to have effect from a date earlier than that

on which the order is made.

Procedure for block exemption
9. The Commission shall, before granting a block exemption— -

(a) publish details of the Commission’s proposed block exemption;

(b) give at least thirty days from the date of publication to allow any
submission to be made by members of the public in relation to the
proposed block exemption; and

(c) give due consideration to any submission made.

Chapter 2

Abuse of dominant position

Abuse of dominant position is prohibited
10. (1) An enterprise is prohibited from engaging, whether independently
or collectively, in any conduct which amounts to an abuse of a dominant
position in any market for goods or services.
(2) Without prejudice to the generality of subsection (1), an abuse of a
dominant position may include —

(a) directly or indirectly imposing unfair purchase or selling price or
other unfair trading condition on any supplier or customer;

(b) limiting or controlling —

(i) production;
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(ii) market outlets or market access;

(iii) technical or technological development; or

(iv) investment, to the prejudice of consumers;

(c) refusing to supply to a particular enterprise or group or category
of enterprises;

(d) applying different conditions to equivalent transactions with other
trading parties to an extent that may—

(i) discourage new market entry or expansion or investment by an
existing competitor;

(i1) force from the market or otherwise seriously damage an
existing competitor which is no less efficient than the enterprise in a
dominant position; or

(iii) harm competition in any market in which the dominant
enterprise is participating or in any upstream or downstream market;

(e) making the conclusion of contract subject to acceptance by other
parties of supplementary conditions which by their nature or according to
commercial usage have no connection with the subject matter of the
contract;

(f) any predatory behaviour towards competitors; or

(g) buying up a scarce supply of intermediate goods or resources
required by a competitor, in circumstances where the enterprise in a
dominant position does not have a reasonable commercial justification for
buying up the intermediate goods or resources to meet its own needs.

(3) This section does not prohibit an enterprise in a dominant position
from taking any step which has reasonable commercial justification or
represents a reasonable commercial response to the market entry or

market conduct of a competitor.

(4) The fact that the market share of any enterprise is above or below
any particular level shall not in itself be regarded as conclusive as to
whether that enterprise occupies, or does not occupy, a dominant position

in that market.
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